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IN THE 


Mnittb States Court of Uppeate 

FOR THE DISTRICT OF COLUMBIA. 

October Term, 1936. 

At Law No. 6844. 

Central of Georgia Railway Co., et al., Appellants, 

v. 

West Virginia Pulp <5c Paper Co., Appellee. 


At Law Xo. 6845. 

The Baltimore & Ohio Railroad Co., et al., 

Appellants, 

v. 

Castanea Paper Company, et ai.., Appellees. 


At Law Xo. 6846. 

Macon. Dublin & Savannah Railroad Co., et ai,., 

Appellants, 

V. 

I). M. Barf. Paper Company, Appellee. 


At Law Xo. 6847. 

Carolina. Clinch field and Ohio Railway, et al., 

Appellants, 

v. 

Empire Floor & Walt, Tile Company, Appellee. 

At Law X t o. 6848. 

Atlantic Coast Line Railroad Company, f.t al., 

Appellants. 

v. 

West Virginia Pui.p & Paper Co.. Appellee. 

Appeals from the District Court of the United States 
For the District of Columbia. 



MOTION TO DISMISS APPEALS AND AFFIRM 

JUDGMENTS. 


Now come the Appellees in the above-entitled causes, 
by their attorneys, and respectfully move the Court 
to dismiss these appeals, or to affirm the judgments 
from which the appeals are taken, because it Is mani¬ 
fest that the appeals were taken for delay only, and 
that the questions on which the jurisdiction and right 
of review depend are so manifestly frivolous as not to 
require further argument as will appear from the 
statement hereto appended which is made a part of 
this motion. 

Wherefore, it is respectfully submitted that these 
appeals should be dismissed pursuant to paragraph 
2 of Rule 1(1 of this Court. 






West Virginia Pui.p & Paper Co., 

1). M. Bake Paper Company. Appellees, 

By— Wilbur La Roe, Jr.. 

Frederick E. Brown. 

^Arthur L. Winn. Jr., their At¬ 
torneys. 


Castanea Paper Company. 

New York and Pennsylvania Company, 
Appellees. 




By—C. R. Marshall, their Attorney. 


Empire Floor & Wall Tile Company, 
Inc.. Appellee, 



By—J. T. Money, its Attorney. 



3 


Notice of Motion to Dismiss Appeals and Affirm 

Judgments. 

Please take notice that on Friday the 30th dav of 

* % 

October, 1936, the motion of which the foregoing is a 
copy, will be submitted to the Circuit Court of Appeals 
for the District of Columbia for the decision of the 



R. A. Boley, 

Attorney for Apellants. 

Service of the above notice and receipt of-a copy of 
the motion therein referred to is hereby acknowledged 
this 23d day of October, 1936. 

R. A. Boolf.y. 
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Statement in Support of Motion to Dismiss. 

These appeals are from judgments entered in favor 
of appellees in actions at law for damages for the exac¬ 
tion by appellant railroads of unreasonable and un¬ 
lawful charges for the interstate transportation of 
property. 

The actions of appellees were filed under the pro¬ 
visions of sections 1(5), 8 and 16 of the Interstate 
Commerce Act. (U. S. C. title 49) Section 1(5) re¬ 
quires that all charges by common carriers by rail¬ 
road in interstate commerce shall be just and reason¬ 
able and prohibits and declares unlawful every unrea¬ 
sonable charge. Section 8 makes carriers violating the 
Act liable to the person injured “for the full amount 
of damages sustained in consequence of any such viola¬ 
tion.” The measure of the damages for the exaction 
of unreasonable charges is the amount of the excess 
above reasonable charges, with interest. Southern 
P. Co. v. Darnell-Taenzer Lumber Co.. 245 U. S. 531, 
534; Louisville £ N. H. Co. v. Sloss-Sheffield S. & I. 
Co.. 269 U. S. 217, 235, 240. Section 16 provides for 
civil suits for damages by an injured party after a 
determination bv the Interstate Commerce Commis- 
sion that the charges are unreasonable and a deter¬ 
mination of the amount exacted in excess of reason¬ 
able charges. The Commission’s determination of 
the amount paid in excess of reasonable charges is 
set forth in an order for the payment of money, com¬ 
monly called a reparation order. Section 16 provides: 

“(2) If a carrier does not comply with an or¬ 
der for the payment of money . . . the complain¬ 
ant . . . may file in the circuit court . . . a peti¬ 
tion setting forth briefly the causes for which he 
claims damages, and the order of the Commission 
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in the premises. Such suit in the circuit court of 
the United States shall proceed in all respects 
like other civil suits for damages, except that on 
the trial of such suit the findings and order of 
the Commission shall be prim a facie evidence of 
the facts therein stated ...” 

Xo action for damages for the exaction of unrea- 

sonable interstate rates mav be maintained in anv 

• • 

court in the absence of a prior finding by the Commis¬ 
sion that the rates charged were unreasonable and 
a determination of reasonable rates. Leicis-Sitnas- 
Joncs Co. v. Southcrx P. Co.. 283 U. S. 654, 660-661; 
and cases cited. 

In an action under section 16(2) of the Interstate 
Commerce Act for damages, every fact essential to 
recovery, save proof of service of the reparation or¬ 
der on the defendants and their refusal to comply 
with it, is prima facie established by the findings and 
order of the Commission, and “these could not be re¬ 
jected by the jury in the absence of any countervail¬ 
ing evidence.” Meeker v. Lehigh Valley R. Co., 236 
U. S. 434, 439. 

These suits were tried below consecutively before 
Judge Proctor and are presented to this Court on one 
bill of exceptions. This motion is presented prior to 
the printing of the voluminous record in keeping with 
the admonition of the rules of this Court to avoid use¬ 
less costs of printing. 

1. The parties in each of these cases entered into a 
written stipulation, contained in the unprinted record, 
which was filed with the Court, reading as follows: 

“Plaintiff and the defendants, bv their attor- 
neys, hereby waive a jury in the above cause and 
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stipulate and agree that the issues of fact may 
be determined by the Court without the interven¬ 
tion of a jury.” 

2. Pursuant to the above stipulation the suits came 
on to be heard without a jury before Judge Proctor. 

3. The appellee in each of these suits, plaintiff be¬ 
low, made out the prinia facie case contemplated by 
the statute bv introducing in evidence: 

(a) The findings of the Interstate Commerce 
Commission on which thev relied, the findings re- 
lied on in all suits being contained in the reports 
of the Commission stvled Vanderbilt Co. x. Atlan¬ 
tic Coast Line 11. Co', 1(57 I. C. C. 319, 194 I. C. C. 
702. True copies of these two reports, contained 
in the unprinted bill of exceptions, are attached 
hereto and made a part hereof as Appendix “A”. 

(1>) The order of the Commission for the pay¬ 
ment of money setting forth the principal amounts 
of reparation due each appellee. (Five such or¬ 
ders were introduced, one in each suit.) True 
copies of these orders, contained in the unprinted 
bill of exceptions, are attached hereto and made a 
part hereof as Appendix “B”. 

(e) Testimony and exhibits showing the agreed 
determination of interest due to the effective date 
of the reparation order. 

The defendants in their plea in each suit admitted 
the service upon them of the Commission’s reparation 
orders aforesaid and their refusal to comply there¬ 
with. 

A true copy of all of those pages of the bill of ex¬ 
ceptions which cover the introduction by appellees of 
their prinia facie cases are attached hereto and made 
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a part hereof as Appendix “C”. This appendix also 
includes every other page of the bill of exceptions 
which contains any exception by appellants which may 
be relied upon in support of their assignment of 
errors. 

4. The first trial began March 10, 1936, and the suits 
were concluded, following oral argument, on March 
1(5, 1936. (Tr. pp. 1. 124-125, App. “(”*.) On March 
20. 1930, Judge Proctor advised the parties in each 
suit, by memoranda contained in the unprinted record 
and referred to at page 125 of the bill of exceptions, 
as follows: 


“Agreeable to conclusion reached in this case, 
a formal finding of a general nature will be made 
in favor of the Plaintiff. The finding will be re¬ 
corded after counsel have met with me for the 
fixing of attorneys* fees.” 


5. Following further hearing for the purpose of fix¬ 
ing attornevs* fees and the fixing thereof bv Judge 
Proctor in memorandum dated April 2, 1936, a formal 
finding was entered in each suit in favor of plaintiff 
on April 3, 1936 (Tr. pp. 123-126, App. “0"), the 
finding in each suit be ini*; in the following form: 

“This cause having been heretofore duly argued 
and submitted to the Pourt, the Pourt this day 

finds for the petitioner in the sum ot . 

with interest thereon from ., said 

sum to be allocated as follows: against. 

$.j..: against.$.: 

plus an attorney's fee of .. and 

costs to be apportioned among the defendants as 
their interests appear. To the foregoing finding 
of the Pourt the defendants, in open Pourt, note 
an exception which is duly noted and allowed/' 
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A judgment was entered in each suit in conformity 
with the general finding therein. 

True copies of the formal findings entered in the 
five cases, contained in the unprinted record, are at¬ 
tached hereto and made a part hereof as Appendix 
“D” 


6. The general finding in each suit, referred to in 
paragraph 5, was the only finding made by the. Court. 

Defendants-appellants in none of these suits, either 
during the course of the trial or afterwards, filed any 
requested special findings of fact or made any request 
or motion for special findings of fact; and none were 
made. Defendants-appellants in none of these suits, 
either prior to the entry of the general finding or later, 
presented any propositions of law to the Court for 
rulings or any requested conclusions of law. Defen- 
dants-appellants in none of these suits, either prior to 
the entry of the general finding or later, requested any 
finding in their favor or made any motion or request 
for judgment. In the absence of special findings of 
fact or rulings on requested conclusions of law, the 
general finding of the Court, a jury having been 
waived, is conclusive upon all matters of fact and pre¬ 
vents any inquiry into the conclusions of law embodied 
therein. I). C. Code, title IS, sec. 72; Fleischmaun C. 
Co. v. United Stoles [ se of F orsberg, 270 U. S. 349, 
355-3136; Ilarrey Co. v. Malley, 288 l . S. 415, 417; In¬ 
ternational Finance Corp. v. General Motors Accep¬ 
tance Corp.. 63 App. 1). C. 825: Darby v. Montgomery 
County Nat. Bank, 63 App. I). C. 313; Bacchic v. Mont¬ 
gomery (C. C. A. 8th, 1930), 45 F. (2d) 987. The 
Circuit Court of Appeals will not examine the record 
to make findings of fact. Eastman Kodak Co. v. Gray, 


292 U. S. 332, 335-387: United States v. Jefferson Elec. 


Mfg. Co., 291 U. S. 386, 406-407. 


10 


The record here does disclose a general exception 
by defendants-appellants to the general finding of the 
Court in each case. (Tr. p. 126, App. “C”.) If this 
general exception be accorded the dignity of an excep¬ 
tion to a denial of motion for judgment or an excep¬ 
tion under Section 73, Title 18, D. 0. Code, it presents 
on appeal no broader question than whether the judg¬ 
ments of the District Court are whollv without evi- 
deuce to sustain them. McCaugn v. Real Estate Laud 
Title and Trust Co.. Y. S. Supreme Court Xo. 621), de¬ 
cided March 30, 11)36; Fries. Beall <£' Sharp Co. v. 
Livingstone. 56 App. I). C. 209, 210. The evidence in 
each of the present suits contained the findings and 
the reparation order of the Commission, which are by 
Section 16(2) of the Interstate Commerce Act made 
pr'nna facie proof of the facts stated. Defendants-ap¬ 
pellants admitted service of the reparation orders of 
the Commission and their refusal to comply therewith. 
This statutory case could not have been rejected by 
the Court except on countervailing evidence. Meeker 
v. Lehigh \~alleg Ii. Co.. 236 U. S. 434, 439. (The 
statutory case was prime facie as to the amount of the 
damages only. There is no dispute between the par¬ 
ties as to the amount of damages based on the Com¬ 
mission's findings. The dispute is as to the finding of 
reasonableness In- the Commission. The finding of 
reasonableness bv tin* Commission is conclusive on 
the Court and could not be rejected even on counter¬ 
vailing evidence if the Commission's finding was sup¬ 
ported by evidence and not based on a mistake of law. 
Mitchell Coal C. Co. v. Pennsylvania R. Co.. 230 
C. S. 247. 258-259; Interstate Commerce Commission 
v. Union P. Ii. Co.. 222 U. S. 541, 547-548, 550.) It is 
manifestly frivolous to contend that the judgments of 
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the District Court here are wholly without evidence to 

* 

sustain them when each case contained a statutory 
prima facie case for plaintiff-appellee. 

These prima facie cases could not have been re¬ 
jected by the Court on the amount of damages except 
on countervailing evidence and could not have been 
rejected on the question of reasonable rates, even on 
countervailing evidence, except based on a determina¬ 
tion that the Commission had made the finding of rea¬ 
sonableness without evidence or based on a mistake of 
law. Determinations bv the District Court that the 
finding of reasonableness by the Commission was sup¬ 
ported by substantial evidence and not based on any 
mistake of law are embodied in the general findings 
of the Court for plaintiffs-appellees. This Court will 
not in these cases examine defendants-appcllants’ evi¬ 
dence to determine the facts in order to review the 
findings of fact by the District Court, which have the 
same effect as the verdict of a jury, or the conclu¬ 
sions of law embodied in the general findings. 

The assignment of error raises no question on the 
pleadings in these cases. A true copy of the assign¬ 
ment of errors, contained in the unprinted record, is 
attached hereto and made a part hereof as Appendix 
“E”. The errors assigned in paragraph 4, 5 and 6 
of the assignment rest on the general exception and 
are disposed of above. 

Paragraphs 1 and 2 of the assignment allege error 
by the District Court in admitting in evidence the re¬ 
ports and reparation orders of the Commission with 
which plaintiff-appellees made their statutory prima 
facie cases. The assignment states that the reports 
and orders were admitted in evidence over the objec¬ 
tions and exceptions of counsel for defendants-appel- 
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lants. An examination of the record will disclose that 
the assigned errors are not supported by objections 
and exceptions except in one suit. The objection is 
manifestly frivolous in that suit. 

These cases were not consolidated for trial, a mo¬ 
tion to that effect having been specifically overruled, 
but were tried separately and consecutively under 
written stipulation, with evidence for defendants-ap- 
pellants and rebuttal evidence in the first case im¬ 
ported into the following cases. (Tr. pp. 1-2, 83, 86- 
87. 90-91, A])]). ••('”) A true copy of the stipulation, 
contained in the unprinted record, is attached hereto 
and made a part hereof as Appendix “F”. Attor¬ 
neys for plaintiffs-appellees were* not the same in all 
suits. The only consolidation was of the appeal rec¬ 
ord to save the cost of separate records which would 
in large part be duplications. (Tr. p. 125, App. “C”) 
It has been: settled that missing exceptions can not be 
supplied based on the view of appellants’ counsel that 

thev were unnecessarv, regardless of the basis of that 

• * 1 

view. Howland v. Brel;. 56 F. (2d) 35, and cases cited. 

The onlv one of the five suits in which the record 
shows an objection and exception to the admission in 
evidence of the reports and reparation order of the 
Commission is Xo. (>845. 7 he Baltimore efi Ohio Rail¬ 
road Co., et al. v. Castanea Paper Company, ct al. 
(Tr. ]). 84, App. "C") This was the second ease tried. 
The first case tried was Xo. 6844, Central of Georgia 
Railway Co., et al. v. West Virginia Pulp <f- Paper Co. 
There was an objection in this first case to the admis¬ 
sion in evidence of the reports and order but there was 
no reservation of an exception to their admission in 
evidence or to the ruling of the Court. (Tr. pp. 4-5, 
App. “C") Following conclusion of the first case, the 
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Castanea case was tried. In this second case the Court 
stated that upon objection an exception would follow 
as a matter of course. (Tr. p. 84, Ap. “0”) In the 
third case tried, Xo. 6846, Macon. Dublin £ Savannah 
Railroad Co., et al. v. D. M. Bare Paper Co., the re¬ 
ports and order of the Commission were offered and 
admitted in evidence without either objection or ex¬ 
ception. (Tr. p. 94, A])]). “C”) There was no ob¬ 
jection, or exception, to the admission in evidence of 
the reports and orders in the fourth and fifth cases 
tried, Xo. 6847. Carolina. Clinch field and Ohio Railway, 
el al. v. Empire Floor £ Wall Tile Company, and No. 
6848, Atlantic Coast Line Railroad Company, et al. v. 
TJVs/ Virginia Pulp £ Paper Co. (Tr. pp. 102, 110, 
App. “C”.) 

The objection, supported by exception, to the admis¬ 
sion in evidence of the reports and reparation order 
in Xo. 6845, The Baltimore £ Ohio Railroad Co. et al. 
v. Castanea Paper Company, et al.. is manifestly 
frivolous. To have sustained the objection would have 
been contrary to the express provisions of Section 16 
(2) of the Interstate Commerce Act requiring that the 
findings and order of the Commission be admitted as 
prim a facie evidence of the facts therein stated. (De- 
fendants-appellants might properly have objected on 
the ground of irrelevancy to parts of the Commis¬ 
sion’s reports other than the finding on which plain¬ 
tiff-appellee relied; but the objection was not so 
limited. The objection was to the admission in evi¬ 
dence of the findings which the statute provides shall 
lie prima facie evidence at the trial. This is mani- 
festlv frivolous. Meeker v. Lehigh Valley R. Co.. 236 
U. S. 434, 438-439) This admission of the reports and 
reparation order of the Commission as prima facie 
evidence is merely a statutory rule of evidence. It 
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cuts off no defense and takes no question of fact from 
either court or jury. Defendants-appellants were at 
complete liberty to overcome the statutory prima facie 
case, following its admission in evidence, by any and 
everv contention conceivable. The admission in evi- 
deuce of the prima facie case is without prejudice to 
any contention defendants may have. Meeker v. Le¬ 
high Valle,} II. Co.. 236 U. S. 412, 430. 

The third paragraph of the assignment of errors 
(App. “K”) assigns error for the refusal of the Dis¬ 
tinct Court to find that the reports and orders were 
void because they failed to contain the necessary basic 
or essential findings of fact. The basic or essential 
(quasi-jurisdictional) findings of fact by the Commis¬ 
sion, necessary to support the prima facie case for 
damages for the exaction of unreasonable rates, were 
specified in Meeker v. Lehigh [’alley R. Co., 236 U. S. 
412, at pages 427-42t\ and Mills v. Lehigh 1 ' all eg Ii. 
Co.. 23S 1'. S. 473, 477-47S. and are as follows: (1) the 
relation of the parties as shipper and carrier; (2) 
whether the rate collected from the shipper was exces¬ 
sive and unreasonable and, if so, what would have been 
a reasonable rate: and (3) whether, if the rate was ex¬ 
cessive and unreasonable, the shipper was injured 
thereby, and, if so, the amount of the damages. The 
findings relied on by plaintiffs-appellees adequately 
meet this requirement. (App. “A", 1(57 I. C. C., pages 
320, 347, 34S: 104 I. C. pages 707-709; App. “B”) 

The Commission’s jurisdiction to determine ‘‘rea¬ 
sonable” rates rests on its quasi-jurisdictional finding 
that the rates exacted were “unreasonable”. It is 
manifestlv frivolous to contend that the Commission’s 


reports on which plaintiffs-appellees rely did not con¬ 
tain the jurisdictional findings. 
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We do not understand defendants-appellantsi to con¬ 
tend that the reparation orders are void because the 
Commission’s reports show on their face that the find¬ 
ings were based on a mistake of law, were beyond the 
statutory power of the Commission, were arbitrary 
and capricious, and were unsupported by and contrary 
to the evidence before it. (para. 4, assignment of er¬ 
rors) Defendants-appellants rested on no such con¬ 
tention in the lower Court but presented in support 
of their defense of alleged invalidity voluminous evi¬ 
dence, including the entire record before the Interstate 
Commerce Commission and much additional expert 
rate and statistical testimonv. Anv contention that 
the face of the Commission’s reports shows that the 
finding of reasonableness was based on mistake of 
law, was beyond the statutory power of the Com¬ 
mission, was arbitrary and capricious, or was un¬ 
supported by and contrary to the evidence before 
the Commission is manifestly frivolous, because the 
face of the reports plainly shows that the Com¬ 
mission on abundant evidence exercised its statu¬ 


tory power to determine reasonable rates as prayed 
for in the complaints of plaintiffs-appellees. The 
Commission’s specific finding that the rates com¬ 
plained of were unreasonable to the extent they ex¬ 
ceeded the reasonable rates determined must be ac¬ 
cepted by the Court as an ultimate finding and taken 
precisely as made. This finding (viewed either alone 
or in its setting in the reports) cannot be assumed to 
be other than the exercise by the Commission of its 
statutory power to determine reasonable rates. Mills 
v. Lehigh Valley R. Co., 238 U. S. 473, 480-481; Inter¬ 
state Commerce Commission v. Union Pacific R. Co., 
222 U. S. 541, 554; Chicago, R. I. & P. R. Co. v. United 
states, 274 U. S. 29, 32-33. 
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Summarizing: The questions on which the jurisdic¬ 
tion of this Court and the right of review here depend 
are so manifestly frivolous as not to require further 
argument for the following reasons: 

I. 

The presence in the evidence in each of these five 
suits of a statutory prim a facie case makes manifestly 
frivolous any allegation that the judgments are wholly 
without evidence to sustain them. 


II. 

The statutory provision requiring the admission in 
evidence of the findings and order of the Commission 
as prim a facie evidence makes the objection to their 
admission in evidence in suit Xo. 6845 manifestly 
frivolous. 

III. 


The plain showing on the face of the Commission’s 
reports that it exercised its statutory power to deter¬ 
mine reasonable rates and reached its conclusion on 
abundant evidence makes manifestly frivolous any 
contention that it did not exercise this power on abun¬ 
dant evidence but exercised a different power. 
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APPENDIX “A” 


True copies of the reports of the Interstate Commerce 
Commission in Vanderbilt Co. v. Atlantic Coast 
Line R. Co., 167 I. C. C. 319, 194 I. C. C. 702, in¬ 
troduced in evidence in each of the five suits and 
containing the findings relied on by plaintiffs- 
appellees. 
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INTERSTATE COMMERCE COMMISSION 


No. 20482 1 

R. T. VANDERBILT COMPANY, INCORPORATED, ET AL. v. 
ATLANTIC COAST LINE RAILROAD COMPANY ET AL. 

Submitted January 3/, 1°>0. bended July 12, 19JO 

1. Rates on clay or kaolin, including china clay, in carloads, from producing 

points in North Carolina. South Carolina, and Georgia, to destinations 
in central, eastern trunk-line, and New Hngland territories found un¬ 
reasonable and unduly prejudicial. Maximum reasonable and nonpreju- 
dicial rates prescribed for the future and reparation awarded. 

2. Rates assailed in No. 20409 and No. 20734, on imported china clay, in car¬ 

loads, from north Atlantic ports to destinations in the States of New 
Jersey, New York, and in New Hngland. found unreasonable, except from 
New York, N. Y., to Montclair and Ridgefield. N. J. Maximum reason¬ 
able rates prescribed for the future and reparation awarded. 

Chan. JS. Allen, Milton P. Bauman, Charles E. Bell, Frederick E. 
Brown , Edgar E. Clark, Clark d* La Hoc, James F. Dougherty, 
Charles Donley, C. C. Furgason, George F. Graham, E. E. Hostler, 
F. F. Kator, J. H. Krueger, II. A. Laird, Wilbur La Roe, jr., C. R. 
Marshall, Norman, Quirk cfc Graham, H. T. Ratliff, M. D. Warren, 
and C. L. Whittemore, for complainants and interveners. 

C. H. Blatchford, H. D. Boynton, TV. A. Cole, Joseph P. Cook, 
Anthony P. Donadio, Joseph F. Eshelman, Frank W. Gwathmey, R . 
D. Hunter, H. Merle Mulloy, W . N. McGehee, H. T. Newcomb, M. B. 
Pierce, IV\ T. Pierson, Charles R. Webber, and William I. Wood¬ 
cock, jr., for defendants. 

Report of the Commission 

Division 5, Commissioners Lewis, Brainerd, and Farrell 
Lewis, Commissioner: 

Exceptions were filed by opposing parties to the report proposed by 
the examiner; replies to the respective exceptions were also filed; 

1 This report also embraces No. 20225, Empire Floor & Wall Tile Company, Incorporated, 
v. Carolina, Clinchfield Sl Ohio Railway et al.; No. 20409, International Paper Company 
et al. v. Baltimore & Ohio Railroad Company et al.; No. 20482 (Sub-No.; 1), West 
Virginia Pulp k Paper Company v. Central of Georgia Railway Company et al.; No. 
20482 (Sub-No. 2), Harris Clay Company v. Atlantic Coast Line Railroad Company et al.; 
No. 20734, New Jersey Coated Paper Company et al. v. Pennsylvania Railroad Company 
et al.; No. 20850, St. Ret^is Paper Company et al. v. Ann Arbor Railroad Company et al.; 
No. 20929, Castanea Paper Company et al. v. Atlantic Coa< Line Railroad Company 
et al.; No. 20930, International Paper Company et al. v. Ann Arbor Railroad Company 
et al.; and No. 21347. D. M. Bare Paper Company v. Central of Georgia Railway Company 
et al. 

167 I. C. C. 319 
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and oral argument was had. We have reached conclusions differing 
somewhat from those proposed by the examiner. 

These cases present related issues. No. 20409 and No. 20734 w’ere 
heard separately. The others were heard together. They will all 
be disposed of in one report. The names of the complainants, the 
issues in detail, the names of interveners, and the relief sought are 
stated in Appendix A. Collectively, the complaints, except Xo. 
20409 and Xo. 20734, attack as unreasonable and unduly prejudicial 
the rates on clay or kaolin, crude, crushed, or ground, in carloads, 
from producing points in Xorth Carolina, South Carolina, and 
Georgia to destinations in central and trunk-line territories, and to 
Thorold, Ontario, Canada. In Xo. 20409, rates on imported china 
clay, in carloads, from Baltimore, Md., Philadelphia, Pa., and other 
north Atlantic ports to various destinations in the State of Xew 
York and in Xew England territory are assailed as unreasonable. 
In Xo. 20734, rates on imported ball clay, and china clay, in car¬ 
loads, from Xew York, X. Y., and Philadelphia to destinations in 
the States of Xew Jersey and Xew York are assailed as unreasonable 
and unduly prejudicial. Complainants in the title case and Sub- 
Xo. 2 are producers of this southern clay or kaolin, which is sold 
f. o. b. shipping: points. They do not seek reparation. Their claim 
of undue prejudice is based upon the relation of the rates from the 
South to those from north Atlantic ports to the same*general desti¬ 
nation territory, which latter rates are alleged to be unduly prefer¬ 
ential. Other complainants attacking the rates from points in the 
South are receivers of the clay, most of whom are manufacturers of 
paper and or paper articles. One, a floor and wall-tile manu¬ 
facturer at Zanesville, Ohio, uses Xorth Carolina clay. 

The users of this product, who include some of the interveners, 
pay and bear the freight charges. They seek reparation. Several 
of the interveners in certain of the cases are also complainants in 
others. The complaining receivers of this traffic to trunk-line terri¬ 
tory, except those in Xo. 20409 and Xo. 20734, base their allegations 
of undue prejudice on the asserted maintenance of actually and rela¬ 
tively lower rates from the southern producing points to competing 
paper mills at points in the Xorth, South, and in Wisconsin than are 
maintained to complainants’ mills. Those allegations constitute the 
grounds for intervention by various paper or paper-goods manufac¬ 
turing concerns at the alleged unduly preferred points, who either 
oppose the particular complaints or seek to protect their interests. 
Xo evidence was introduced concerning rates to Thorold, the only 
Canadian point specified in any of the complaints. Therefore, rates 
to points in Canada will not be considered. 
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Rates are herein stated in amounts per ton of 2,000 pounds, except 
where otherwise indicated, and will relate only to carloads. We will 
first consider the complaints assailing rates from the South. Except 
as noted, the rates are those in effect at the commencement of the 
hearing. 

DOMESTIC-CLAY CASES, NO. 20225. NO. 20482 AND SUB-NOS. 1 AND 2, 
NO. 20S5n. NO. 20020. \*(\ 2oo*o. AND NO. 2H47 


The rates on clay or kaolin, in carloads, have been before us in 

several proceedings.- In the reports therein various kinds of clay, 

including kaolin, are generally described. Although certain of the 

testimony in the instant proceedings concerns the question of whether 

the clay or clays involved are of a high grade or low grade, it should 

be stated at the outset that the record shows these clavs to be of much 

* 

better grades than common or brick clays. Authorities on clay 
testified respecting the geological classification of clays according 
to their physical properties and uses, and also as to their mode of 
occurrence or origin. It is unnecessary to discuss that testimony 
in detail, (day, broadly defined, is a material found in the earth, 
which develops more or less plasticity when mixed with water, and 
becomes hard and rocklike when subjected to fire. It may contain 
a greater or less quantity of hydrated aluminum silicate. Clay pro¬ 
duced in southern territory may be divided into three general classes, 
namely, china clay or kaolin, the kind here involved, ball clay, and 
common-brick making clay. Ball clay is a refractory, highly plastic 
clay, and is mined at points in Kentucky and Tennessee, not here 
under consideration. Kaolin is a variety of clay, but all clays are 
not kaolins. 


The adjective “china” as applied to clay does not indicate source 
of production or use of the product. The fact that clay found in 
the hills of China was or is of a quality similar to that of the clay 
produced in the South, and that “Kao-lin” means “high hill,” re¬ 


sulted in the expression “china clay” and 


“kaolin 




being used inter- 


* Import and Domestic Rates — Clay, 39 I. C. C. 132, where the issue for determination 

was whether rates on domestic clay from Georgia producing points to central territory 

were unjustly discriminatory against producers at those points because the rates exceeded 
rates maintained from north Atlantic ports and Gulf ports to the same destination terri¬ 

tory, and the adjustment was not shown to be unjustly discriminatory against domestic 
traffic. Ceramic Traffic Asso. r. P. R. R. Co., 123 I. C. C. 591, hereinafter called the 

Ceramic case; United States Potters' Asso, v. A., C. &. Y, Ry. Co. 128 I. C. Ci 249, here¬ 
inafter called the Potteries case; Newton Falls Paper Co. v. Reading Co., 128 I. C. C. 
563; Merrimac Paper Co. v. B. & AT. R. R., 152 I. C. C. 141; Fords Porcelain Works v. 
B. & O. R. R. Co., 152 I. C. C. 576. In Ceramic Traffic Asso. v. Akron C. & Y. Ry. Co., 
163 I. C. C. 535, rates on ball clay from certain points in Kentucky and Tennessee to 
Yarious destinations in New Jersey, New York, and Pennsylvania were found not 
unreasonable. 
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changeably and; somewhat loosely to describe white or gray clays, 
which vary widely in price and use. It appears, however, that the 
term “china clay” is or was restricted to English kaolins. 

Fire clay and clay, n. o. i. b. n., minimum 40,000 pounds, are rated 
sixth class in the official classification. In the southern classification 
fire clay is accorded fire-brick rates, and clay, n. o. i. b. n., class A 
or eighth class. Kaolin or china clay is rated sixth class in both 
classifications, minimum 40,000 pounds. In central territory and 
certain portions of trunk-line territory it is accorded a rating 80 
per cent of sixth class. 

Statistics of the United States Department of Commerce, Bureau 
of Mines, for the year 1926, show that the Southern States are the 
chief sources of supply of kaolin in this country, producing more 
than 80 per cent of the total. Georgia had the largest production, 
reporting 175,2:10 tons, about 41 per cent of total sales of 432,215 
tons throughout the United States for the year stated. North* Caro¬ 
lina and South Carolina also recorded a large production. Clay is 
produced in North Carolina principally at Penland, Spruce Pine, 
and other places; on the Carolina, Clinchfield & Ohio Railway, here¬ 
inafter called the Clinchfield, all of which are important shipping 
points in the western part of the State. Other important shipping 
points in that State are Lamonti, 5 miles from Kona, N. C., on the 
Black Mountain Railway, a short line connecting with the Clinch- 
field at Kona and Franklin, approximately 57 miles from Cornelia, 
Ga., on the Tallulah Falls Railway, also a short line connecting with 
the Southern Railway at Cornelia. The North Carolina clay, which 
geologists find to be true or primary kaolin, is used by potteries and 
in the manufacture of ceramic and sanitary ware. It is also exten¬ 
sively used in the manufacture of white chinaware. 

The most important movement of clay from South Carolina is 
from points in the Bath-Langley district on the Southern, near the 
western border of the State, and from 6 to 10 miles northeast of 
Augusta, Ga. This clay is used chiefly in the paper industry as 
a filler, or coating for paper and paper articles, and to a lesser degree 
in the manufacture of ceramic and sanitary ware. 

Among the important shipping points in Georgia, most of which 
are complaining points, are McIntyre, Gordon, Edgar, Butler, and 
Claymont, on the Central of Georgia Railway; Hephzibah and 
Gibson on the Georgia & Florida Railway; and Dry Branch, on the 
Macon, Dublin & Savannah Railroad. Like the clay from South 
Carolina, the Georgia clay is used chiefly in the paper industry. 
Much of it, however, is utilized by the pottery industry. 

The method of handling differs at the various complaining points 
of production. In many instances the clay or kaolin is put through 
a purifying process before shipment. This consists of a form of 
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washing with water to remove sand deposits or other- impurities,, 
and then drying. In addition to removing impurities the washing 
improves firing qualities. In most instances after drying, the clay 
or kaolin, particularly that from South Carolina and Georgia, is 
crushed or ground. In some instances the commodity is loaded into 
cars as it is taken from the clay pit. Shipments are made in water¬ 
proof cars, and either in bulk or in paper bags. Generally the cars 
are lined with heavy paper at shippers’ expense. As before noted, 
the clay or kaolin shipped from the North Carolina points is used 
by potteries and by refractory companies. Unlike the clay from 
South Carolina and Georgia, although washed and dried, it is not 
crushed or ground, and shipments are in unlined but thoroughly 
cleaned cars. 

The movement of this commodity from the South is; chiefly to 
northern destinations and is in large volume. Lengths of haul range 
from approximately 480 to 1,200 miles. During the years 1926 and 
1927 the combined shipments of three of the complaining producers 8 
located at points in South Carolina and Georgia, totaled, 9,379 car¬ 
loads. The aggregate weight was 334,367 tons, an average of about 
35.6 tons per car. The tariffs specify various minima, generally 
40,000 pounds from North Carolina points, and either 50,000 or 60,000 
pounds from the South Carolina-Georgia group. The average sales 
price for the two years stated was $8.74 per net ton. For the country 
as a whole the average price per ton during 1927 of kaolin and/or 
china clay was $8.38. During 1928 the average price paid by cer¬ 
tain of the complainants was $10.71 per ton. The volume of move¬ 
ment from points in North Carolina is not definitely disclosed. The 
total production in that State for 1926 was 20,719 tons. During the 
period January 1 to October 1, 1928, 22 members of a total of 30 
constituting the United States Potters' Association, interveners, re¬ 
ceived from North Carolina, South Carolina, and Georgia collec¬ 
tively, 9,571 tons. Prices ranged from $2.25 to $16.50 per net ton. 
The average price f. o. b. shipping point was $7.78. The amount the 
potteries received from each State, the particular kinds, and whether 
they included the lowest-priced article, likewise are undisclosed; but 
the $2.25 price is less than the average price of fire clay, one of the 
lower grades, which price for the year 1927, the latest shown, was 
$2.85. The price of the North Carolina clay or kaolin was $16.50. 
Exhibits of record show average loadings from the North Carolina 
points as slightly less in some instances than the average of 35.6 
tons of the shipments from the South Carolina-Georgia group. 

The price per ton of imported china clay used by several of the 
complainants varies. An exhibit shows that of a total of 489,670 


8 R. T. Vanderbilt Company, Incorporated, Ed~ar Brothers Company, Moon* & Mun^er. 
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net tons of clay, all kinds, imported chiefly from England during 
the year 1926, the most recent on the exhibit, 396,219 tons, or 80.9 
per cent, consisted of kaolin or china clay of an average value of 
$8.7!) per net ton in England. The price at the ports of entry of 
imported English clay used for paper coating ranges from $20 to 
$22.50 per gross ton, including duty. During the period covered 
by No. 20409, the principal complaint involved imported clay, prices 
at the north Atlantic ports varied from $10.12 to $12.12 per net ton 
on 77 per cent of the tonnage used, and from $16 to $17 per ton on 
the remainder. 

The sales of domestic kaolin during 1926 increased 18 per cent 
over sales in 1925, while imports of kaolin or china clay increased 
6 per cent. (Generally, domestic production has increased much more 
rapidly than have importations. 

A large part of tin* record deals with the history of the develop¬ 
ment of the sources of supply and of the rates. A detailed recital 
thereof hen* would serve no useful purpose. It should be stated in 
passing that one of the contentions of the southern clay producers 
is that they have experienced difficulty in disposing of their products 
in the territory north of the Ohio and Potomac Rivers in competi¬ 
tion with imported English clay, not only because rates on the for¬ 
eign clay from the ports have been lower than rates on domestic clay 
from tile South to tin* saint* destinations, but also because of preju¬ 
dice of consumers against southern clay, due to the color and tough¬ 
ness of that product. For many years English clay had been used 
in American industries and came to be recognized as the universal 
standard product of its kind. 

From the beginning through rates on the clay from the South to 
points north of tin* Ohio and Potomac Rivers have been made by 
combining tin* rates of the southern carriers to those gateways with 
rates maintained therefrom bv their northern and eastern connec- 
tions. For several years the sums of these factors have been pub¬ 
lished as through rates. Originally the rates were generally 
constructed upon a sectional-tariff plan whereby the rate components 
to and beyond the gateways wen* specified. Later, each through 
rate was published as a unit, and so-called divisional arbitraries 
beyond the gateways, i. e., amounts in excess of the rates up to the 
gateways were specified. The latter method, employed for several 
years and at present used, serves also to indicate authorized routes. 

Fnder an early revision by the carriers the rates on clay and 
kaolin from the North Carolina, South Carolina, and Georgia pro¬ 
ducing points became the same on traffic to trunk-line points, while 
on traffic to New England the rates from points in North Carolina 
and South Carolina became 10 cents per gross ton less than from 
points in Georgia. Generally, that difference is reflected in the 
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present adjustment. Prior to July 5, 1927, a proportional rate of 
$3.72 per net ton was maintained generally from the southern pro¬ 
ducing points to Cincinnati, a representative gateway to central 
territory. On that date the rate as applied from South Carolina- 
Georgia territory was reduced to $3.50 but remained $3.72 from 
North Carolina territory, the chief points in which are served by 
the Clinchfield. To Potomac Yard, a representative gateway to 
trunk-line and New England territories, the rate from most of the 
origin territory is $3.49 per ton. From a relatively few points the 
rate is either a little less or more than that figure. These rates to 
tlie gateways from the South are components of the through rates 
under attack. On traffic via Cincinnati the South Carolina-Georgia 
origin group embraces distances ranging from about 568 to 639 miles 
to that gateway. To Potomac Yard from the origin territory from 
which the rate component of $3.49 applies, distances range from 
approximately 460 to 735 miles. 

Except from Franklin and Lamonti, on the Tallulah Falls, and 
the Black Mountain, respectively, the spread in distances from the 
North Carolina complaining points served by the Clinchfield is 
about 11 miles. The greater part of the distance to Cincinnati from 
South Carolina-Georgia points accorded rates made on that gateway 
is via the Southern. The line of the Clinchfield, however, forms 
part of a shorter and direct route from the South Carolina and 
Georgia territory to the Ohio River. It does not join in the $3.50 
proportional rate from South Carolina-Georgia territory to Cin¬ 
cinnati, nor in through rates to northern destination territory made 
by the use of that component, because of the claimed low level of 
the $3.50 rate factor and inadequacy of a division thereof. Except 
for such general changes in rates prescribed or authorised by us, 
and a relatively few others, including several reductions in rates 
made during the time of the hearing, it may be generally stated that 
any adjustments which have been made in the through rates from 
the southern producing territory to the consuming territory north 
of the Ohio and Potomac Rivers have been caused or influenced 
primarily by changes in the rate factors of the southern lines. 

The exhibits introduced by the opposing parties are voluminous, 
and many, particularly those of complainants, are generally of a 
like nature. Several of the many destinations shown in the exhibits 
of the complaining receivers are included in exhibits of complaining 
producers. Many of the rate comparisons offered by complainants 
are designed to show unreasonableness of the northern rate factors 
because of their being on a level much in excess of that of the south¬ 
ern rate factors, the northern distances from the gateways being 
in many instances less than the distances south thereof. The under¬ 
lying question here is whether the through rates are unreasonable. 
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To the entire destination territory the general rate situation is 
somewhat anomalous. Instead of decreasing, ton-mile revenues and 
car-mile revenues under the through rates increase as distance 
increases. To some destinations near the western boundary of trunk¬ 
line territory through rates over longer routes via Cincinnati are 
less than via direct eastern gateways. An illustration of the first 
situation just mentioned is afforded by the following comparison 
taken from an exhibit: 


From southern producing 
points t«>— 

(sir-mil** earnings, 
average loading 
35.5 tons 

From x Hit hern producing 
points t»»— 

Car-mile earnings, 
average loading 
35.5 tons 

Average 

distance 

Earnings 

Average 

distance 

Earnings 

Richmond. Ya. 

Baltimore. Md. 

Philadelphia. Pa. 

Piedmont. \V. Va. 

Miles 

434 

661 
t 5 4 
770 

Ccn ts 
27.6 
25. S 
25 4 
25.H 

Passaic. N. J. 

Johnsonburg. Pa. 

M**chanicville. N. Y. 

Potsdam. N. Y. 

Miles 

*37 

946 

1.000 

1.155 

Cents 

32.1 
25.6 
26.8 

28.1 


Comparison of the earnings to Meehanicville and Potsdam, where 
distances are farthest, with earnings to Baltimore and Philadelphia, 
and of those to Passaic with the four first-named destinations in the 
above table discloses probably the most extreme of the several incon¬ 
sistencies appearing. Defendants explain in substance that this 
departure from the generally recognized principle of rate making 
results from water-compelled rates to certain points in the East. 
Ton-mile and car-mile earnings increasing as distances increase is 
also typical of rates from these southern points to central territory. 

Substantially all of the complaining producers and receivers seek 
to have tin* level of the uniform brick-list scales prescribed in Brick 
and (daff Products in the South, 88 I. C. (\ 543, 4 hereinafter referred 
to as the Southern Brick case, observed as maxima for rates on this 

clav from tht* South to northern destination territory. 

• » 

The chief reasons among several advanced by complainants for the 
application of the southern brick scales are that the value of this 
clay is far less than the value of many articles in the “uniform brick 
list that from the north Atlantic ports to stations in central terri¬ 
tory defendants generally maintain rates the equivalent of rates on 
brick from the eastern port cities; that in the Ceramic case division 4 


* In that proceeding 1 it was found that rates on common brick for distances up to and 
including 150 miles should not exceed so per cent of the rat**s pr**scribed for application 

on the articles included in the uniform brick list. In our report on further hearing. 155 
I. (\ C. 730. decided June 21. 1929. we extended the So jn*r cent basis to apply for 
distances in excess of 150 miles. The SO per cent basis is not sought in this proceeding, 

and where reference is made to the southern brick scab* it excludes that basis. 

3 An exhibit covering the years 1926 to 192S. inclusive, itemizing various . brick and 
clay articles, gives prices thereof per net ton ranging from $3.55 on clay, all kinds, to 

$65 on magnesite brick. 
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found rates on imported ball and china clay, in carloads, from Phila¬ 
delphia to certain stations in the State of New Jersey unreasonable 
and unduly prejudicial to the extent that they exceeded or may ex¬ 
ceed rates made under the trunk-line scale prescribed in National 
Paving Brick Mfrs. Asso. v. A. <£* V . Ry . Co., 68 I. C. C, 213, here¬ 
inafter called the General Brick case; and that the southern brick 
scale, if reasonable for application in the South, must, therefore, be 
reasonable for interterritorial movement therefrom to the North 
because of more favorable transportation conditions ini trunk-line 
and central territories. 

As heretofore pointed out, the clay or kaolin from the South 
is similar to imported china clay. Complainants assert, and there 
is no dispute, that “kaolin” is clay. To competing j paper-mill 
plants in trunk-line territory defendants maintain rates on china 
and ball clay from north Atlantic port cities which are higher than 
the level of the trunk-line brick scale for corresponding distances; 
and although rates on imported china and ball clay to central terri¬ 
tory are generally of the same level as the uniform brick-list scale, 
rates on “kaolin” from the port cities to both central and; trunk-line 
territories range up to 10.5 cents per 100 pounds above the rates on 
china clay and ball clay therefrom, the average difference, however, 
not exceeding 5.9 cents from any of the ports. 

Tiie Southern Brick case was a sequel to the General Brick case 
and some discussion of the latter is pertinent. We there had under 
consideration rates on brick and clay products, in carloads, through¬ 
out the United States east of the Rocky Mountains. For hauls in 
central territory a scale of maximum reasonable rates was prescribed. 
For hauls in trunk-line territory a scale approximately 16 per cent 
in excess of the scale for central territory was prescribed. A rate of 
$6.60 per ton for application between Chicago, Ill., and New York 
was prescribed as a maximum base rate, and scaled down on estab¬ 
lished percentage bases for application between points in central ter¬ 
ritory on the one hand, and eastern points, on the other. It was also 
found that it was and for the future would be unreasonable for the 
carriers to fail to maintain a uniform brick list under which speci¬ 
fied articles, including common brick, 0 building and facing brick not 
enameled, fire brick, tile, and ground clay, in carloads, would be ac¬ 
corded equal rates from and to the same points for interstate trans¬ 
portation, from and to all points east of the Rocky Mountains, in¬ 
cluding the South. It was further found that the record afforded 
no basis for making any changes in the then existing rates in south¬ 
ern territory, except such as might flow out of the establishment of 
the uniform brick list. The gravamen of the complaint as to the 

•For distances not exceeding 150 miles rates on common brick to be 80 per cent of 
contemporaneous rates on articles in the uniform brick list. 
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South was a lack of commodity rates on brick and hollow building 
tile. We stated that establishment of the uniform brick list would 
go far to remove that particular cause of complaint. No scale was 
prescribed for application from the South to northern territory; and 
there is no uniform brick-list scale as such maintained between the 
two territories. During 1923, the year following the decision in the 
General Brick case, the southern carriers filed schedules proposing a 
general readjustment of rates on brick and clay articles in the South. 
The proposed schedules were suspended by order in Investigation 
and Suspension Docket No. 1885, and in the Southern Brick case they 
were found not justified. However, we there approved rates for dis¬ 
tances under 400 miles, which were generally from 10 cents to 30 
cents per ton less than those proposed by the carriers, and rates for 
distances of 400 miles and up to 1,000 miles, which were either the 
same as or from 10 to 40 cents per ton higher than the carriers pro¬ 
posed. 

In tin* following table compiled from complainants’ exhibits are 
shown the rates assailed and car-mile earnings to representative des¬ 
tinations compared with rates under the southern brick scale for like 
distances. Kates are in cents per net ton. 


From producing |>ointH in South Carol ina 
and Georgia 1 

Average 
distance * 

Pr**s»*nt 

not 

lexcept a- 
ed) 

Sought 

Kat«*s 

Car-mile 
••arnings 3 

Southern 
brick scab*. 
Docket 1-85 

Car-mi b 
earning- 

To central territory: 

Miles 

Cents 

Cents 

Cents 

Cents 

Hamilton. Ohio. 

625 

4 5 - 

31.1 

4oo 

22.1 

Chillicothe. Ohio. 

69- 

53o 

27.o 

430 

22.5 

Zanesville. . . 

768 

55 4 

25.6 

4 60 

21.6 

Gvpsum. Ohio. 

815 

*> 4 

24.1 

470 

20.5 

South Bend. Ind. 

829 

5 So 

2 4- 

4-0 

20.6 

Kalamazoo. Mich. 

S50 

61 4 

25.6 

4 80 

20.o 

Chicago. Ill. 

4 872 

5-o 

23.6 

490 

1 9.!* 

Grand Rapid-. Mich . 

S99 

63- 

25.2 

500 

19.7 

Pittsburgh. Pa . 

907 

662 

25.9 

500 

20.3 

Tawas City. Mich . 

1,0O;> 

7 46 

26.4 

5 5 40 

19.1 

North Tonawanda. N. Y. 

1.03- 

662 

22.6 

5 550 

1 —. — 

To trunk-line territory :** 






Covington. Va. 

580 

4 6 - 

2-.6 

390 

23.9 

Baltimore. Md. 

661 

4-1 

25.- 

4 20 

22.6 

York Haven. Pa. 

7 26 

57*'. 

2 -. 2 

440 

21.5 

Pi»slmont. W. Va. 

770 

61 2 

2 -. 2 

4 60 

21.2 

Perth Amboy. N. .1. 

82- 

60 1 

25.- 

4.-0 

20.6 

Williamsburg. Pa . 

-40 

689 

29.1 

480 

20.3 

Tuckahoe. N. Y . 

-7 t 

781 

31.7 

490 

19.9 

Newburgh. N. Y . 

896 

7 5 ii 

3 o.o 

500 

19.8 

Johnsonburg. Pa . 

955 

6-9 

25.6 

520 

19.3 

Do . 

7 1.051 

662 

22.4 

•• 55o 

ls.t; 

M**chanicville. N. Y . 

1 .000 

7 5 6 

26.- 

530 

18.8 

Pot-dam. N. Y . 

1.155 

913 

28. i 

6 590 

1 -.1 

Malone. N. Y . 

1.305 

* 1.093 

2-. 4 

' 660 

17.1 

Do . 

7 1.404 

9'»3 

•» •> x 

67o 

1 6.9 


1 Th.* chief point- a tv d**-ignat* -1 in the tariff a- Group 1. Bath and I.angW. S. C. : Gt.»up 3-. H>*ph/.ihab. 
(la.: Group 58. Gordon and Mdntyn . Ga.; Oroup *'• 1. Dry Branch 
? Via Cincinnati. Ohio, except a- not««l. 

3 B:i$» <1 on a loading of 35.5 ton-. 

1 Via Louisville. Ky. 

•'Southern brick scale extended beyond its maximum of 1 .ooo mil**' 

6 Via eastern gateways, except as noted. 

7 Via Cincinnati. Ohio. 

* Reduced to $S.2S Dec. 15, 1928. 
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At present numerous of the rates in the South on clay, variously 
described, are less than the southern brick scale; also, in numerous 
instances they exceed that scale. Generally speaking, however, as 
before observed, the movement of this southern clay is to the North. 
Traffic to mills at Canton, X. C., and Kingsport, Tenn., alleged un¬ 
duly preferred points, constitutes the chief exception. To both of 
those destinations rates from certain of the origin points; exceed the 
southern brick scale, while from certain others to Canton, for ex¬ 
ample, the rates are slightly less than the scale. 

Separate exhibits portray the rate situation with respect to rates 
from producing points in North Carolina, which, as stated, are 
chiefly on the Clinchfield. Although distances from the North Caro¬ 
lina points to destinations in central territory are less than from the 
South Carolina-Georgia groups, the rates from the former points, 
as before noted, generally exceed those from the latter. On the other 
hand, rates from the Clinchfield group, and also from certain other 
points, to trunk-line territory are usually on a parity with those from 
South Carolina-Georgia points. Complainants show by exhibits that 
for comparable distances the rates from the North Carolina group 
to various of the destinations exceed the rates from New York and 


points in New Jersey on imported and domestic clay, including com¬ 
mon or fire clay. Common clay and fire clay are generally accorded 
the uniform brick-list scale. As before noted, the higher-valued im¬ 
ported china and ball clay from north Atlantic ports to points in 
central territory is accorded the same rates as domestic clay from 
producing points usually grouped with said ports. This record in¬ 
dictates that the rates on imported china and ball clay to central terri¬ 
tory, formerly on a higher level, were reduced because of competition 
from clay-producing points in the South. Generally, the southern 
clays have a very substantial delivered-price advantage over the im¬ 
ported product. 

Complainants also contrast the rates assailed from North Carolina 
producing points with lower rates, for comparable distances, on 
various commodities, including feldspar from points on the Clinch- 
field, and talc from points in Tennessee, to the same destination 
territory. Comparison is also made with the relatively lower rates 
assailed from the South Carolina-Georgia group. The value of 
feldspar ranges from $7 to $21 per net ton, and that of talc from 
$7.50 to $25. The average loading of feldspar is slightly less than, 


and that of talc about the same as, the average loading of this clay 


and kaolin. 


As before observed, some of the complaining consuming points are 
among those alleged to be unduly preferred. To show the degree 
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of alleged disparity, rates from the South to certain of the com¬ 
plaining points and their rate relationship to the southern brick 
scale are compared with relatively lower rates to the alleged unduly 
preferred points and with the correspondingly lower relationship 
to the aforesaid scale. Based on that scale, opposing exhibits indi¬ 
cate, in several instances, that certain of the consuming points here 
complaining are themselves unduly preferred. 

The situation respecting rates on this clay to the three consuming 
points in the South here claimed to be preferred, namely, Canton, 
Kingsport, and: Richmond, is illustrated in the following comparisons 
compiled from an exhibit showing relatively higher rates to Coving¬ 
ton, Ya., an important consuming point. Rates are per ton of 2,000 
pounds. 


■r«.— 

From— 

Di'tano* 

Present 

rat** 

Southern 

brick 

scab* 

Relation of 
present 
rates to 
southern 
brick scab- 



Miles 

C'-nts 

Cent 8 

Per rent 

Covington. Ya. 

Bath ami Langley. S. C. . . 

490 

4 OS 

3.*»o 

133.7 

Do 


<; i <; 


400 

1 1 s s 

Canton. N. C. 

Bath and I-an^rlev. S. C. . 

•_> •_> > 

214 

23o 

93.0 

Do. 

Drv Branch, CJa. 


33** 

2 so 

11 s.t; 

Kingsport, TVnn. 

Bath and Langley. S. C... 

323 

31 :> 

2*o 

112.3 

Do. 

Drv Branch. (la. 

393 

3.W 

31o 

1 13.3 

Richmond. Va. 

Bath and Langley, S. C. . . 

4 3*; 

3 3 S 

33o 

102.4 

Do. 

Drv Branch. (la. 

7 i 

39 4 

390 

101.0 


It will be observed from the foregoing table that to Canton, one 
of the three southern points, the rate from the Bath-Langley group 
is less than the southern brick scale for the same distance, and 
exceeds that scale in others; but that the percentage relation that 
the rates from that group bear to the southern brick scale is in each 
instance substantially less than the percentage relation that the rates 
to Covington bear to the scale. 

Complainants lay great stress upon the findings in the Ceramic 
case, previously cited, which, in effect, established a parity as be¬ 
tween rates under the trunk-line brick scale and rates on imported 
china clay and ball clay from Philadelphia to stations in New Jersey; 
and they rely largely on a comparison of the southern brick scale 
with lower rates under several scales applying throughout official 
territory, particularly central territory, on certain other commodities. 

A further fact urged for consideration is that, except to a rela¬ 
tively few points, imported china clay and ball clay from north 
Atlantic ports to stations in central territory have since August 10, 
1925, been accorded the same level of rates as is maintained on articles 
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in the uniform brick list. An elaborate exhibit was introduced by 
defendants showing changes made from time to time in : brick and 
common-clay rates from New York, X. Y., for example,: and com¬ 
paring such changes with those occurring in the rates on china clay 
and ball clay. This showing was supplemented by testimony detail¬ 
ing the circumstances which caused, in certain instances, the equali¬ 
zation of the china clay and brick rates to central territory. Com¬ 
petition with southern clays, as before pointed out, is claimed to 
have had much influence in bringing about this parity. 

The level of the rates established in August, 1925, on the imported 
product from eastern ports to central territory was one of the con¬ 
siderations supporting the findings in the Ceramic case involving 
import rates to stations in New Jersey. 

In Acme Brick Co. v. A. d* V. liij. Co.. 128 1. C. C. 715, 156; 
I. (\ (’. 191, hereinafter called the Acme Brick case, we prescribed 
rates on brick and clay products, in carloads, for interterritorial 
application from points in Arkansas to destinations in the South, 
upon a basis of 12 per cent of the first-class rates prescribed in our 
recent general revision of rates in the Southwest. Similarly, 12 per 
cent, or a figure slightly less, measures the general relationship of 
the southern brick scale to the first-class rates prescribed ;by us in 
the comparatively recent general revision of class rates in the South. 

Among the comprehensive data offered in evidence by defendants 
are composite exhibits showing that from the four numbered groups 
in South Carolina and Georgia, previously indicated, to 46 destina¬ 
tions in central territory, some on or near the eastern boundary 
thereof, the rates assailed average from 13.5 per cent to 15.1 per cent 
of the first-class rates prescribed to that destination territory in the 
southern class-rate revision; also that the rates assailed to 41 desti¬ 
nations in trunk-line and Xew England territories average from 15.9 
to 18.7 per cent of the existing first-class rates to the same destina¬ 
tions. These percentages are compared with 12 per cent, which is 
the percentage the southern brick scale bears to the first-class rates 
in the South. To many of the complaining consuming points the 
percentage relation to first class exceeds those instanced. 

Defendants stress the average percentage relationships above 
noted, and compare them with an average percentage relation of 22.4 
per cent which the rates on imported clay from north Atlantic ports 
to various destinations in central territory bear to the first-class rates 
from and to the same points, and also with a percentage relationship 
of about 24.4 per cent between similar rates from the ports to trunk¬ 
line territory. In the Potteries case, supra, decided June 2, 1927, 
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less than three months subsequent to the decision in the Ceramic case, 
division 3 found rates on pottery clay from points in Kentucky, Ten¬ 
nessee, and Mississippi to destinations in central and trunk-line ter¬ 
ritories, and on imported china clay and ball clay to those destina¬ 
tions from North Atlantic ports and points taking the same rates not 
unreasonable or otherwise unlawful. While rates on imported clay 
from north Atlantic ports to destinations in eastern trunk-line and 
New England territories an* brought in issue by the complaint in 
the title case and other of these complaints by clay producers in the 
South under an allegation of a violation of section 3 of the act, they 
are also under attack as unreasonable in Nos. 20409 and 20734, 


presently to be considered. 

Other principal comparisons offered by defendants are with rates 
on several other commodities, including salt, cement, feldspar, fuller’s 
earth, bauxite ore, and crude barytes, from and to various points. 
The values of these various commodities are shown to range from 
$4 to $12.50 per ton, the loading from 38 to about 43 tons per car, 
and the rates on same from 14 to 20.7 per cent of the contempora¬ 
neous first-class ; rates. To show that ton-mile earnings on this clay 
are low an exhibit was introduced bv defendants setting forth 
individually the rates from points in the South Carolina group 
to destinations in trunk-line territory. The rates range from $5.17 
to $7.56 per ton, tin* distances from 730 to 1,048 miles, and the ton- 
mile earnings from 6.7 mills to 9 mills. Notwithstanding volum¬ 
inous exhibits introduced by defendants in defense of the assailed 
rate adjustment as a whole, certain of the carriers’ witnesses con¬ 
ceded that some readjustment is necessary in particular instances, 
44 a leveling off," as one witness put it. Another of defendants’ 
witnesses mentioned 44 a percentage of first-class rates " as a basis 
that might effect a consistent adjustment. 

The evidence as a whole goes to show that the rates from the 
southern producing points are unreasonable and unduly prejudicial, 
but it is also none tin* less persuasive that the southern brick scale 
is not a fair measure for rates on tin* clay and kaolin moving to 
northern territory. Although the general level of rates in the South 
is higher than in official territory the level prescribed in the Southern 
Brick cas( is much less than tin* scab* prescribed in the Central Brick 
case for application in the North, both intraterritorially and inter- 
territorially. In the following table, compiled from one of defend¬ 
ants' exhibits, is an illustrative comparison showing range in rates 
and distances from New York, N. Y., as basic, to Pittsburgh, Pa., 
and 30 points in central territory compared with southern brick scale, 
in cents per net ton, for 428 to 1,076 miles: 
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RaU*s prescribed in No. 10733 1 . 

Rates under the southern brick seal**. 

Southern brick scale less than general brick scale 


Rates 


Cents 

400 to 700 
330 to 500 
70 to 230 


1 General Brick case. 

2 Scale extended beyond the maximum of 1.000 miles. 


The relatively lower level of the southern briek scale than the 
General Brick case scale is at once apparent. For the distances indi¬ 
cated in the foregoing table the rates prescribed in the GeneraI Brick 
case an* on the average 81 per cent in excess of rates based on the 


southern briek scale for the same distances. 


Likewise, the rates from 


Philadelphia and Baltimore for the same distances average higher 
than tin* southern brick scale by ‘10.7 and 20.6 per cent, respectively. 
The average of the rates under the intraterritorial trunk-line brick 
scale, which ends at 150 miles, is approximately 180 per cent of the 
southern brick scale for a similar range in distance. 

The record furnishes convincing reasons whv the kind of clav or 
kaolin here considered when moving from the South should be 
accorded rates in excess of those on common and fire brick clav, the 
kind that usually moves under rates approximating the southern brick 
scale. We have so found in several cases 7 decided since the Ceramic 


case , notwithstanding there is some similarity between the respective 
transportation characteristics of each, that claims for loss or damage 
are negligible, and that the values of the clay are within the range 
of those of articles in the uniform brick list. While the range of 
articles included in that list is wide, competitive features; attach to 
them. There is little, if any, competition between this paper clay 
and potterv clav on the one hand and common clav on the other. 
One outstanding and important difference is that more than ordinary 
suitability of equipment is a prerequisite to the proper transporta¬ 
tion of this clay from the South, (’lean, water-tight box cars are 
necessary, and they must insure against contamination of their con¬ 
tents by foreign substances, car rust, cinders, etc. Such precaution 
is not necessary in the transportation of brick or common clay. 

Complainants introduced operating statistics for the year 1926, 
which show that the traffic densitv in central territory* and in trunk- 
line territory, and between those territories, is greater than within 
the South. They also show a somewhat lighter density in New Eng- 


7 The Potteries case and other* since decided and heretofore cited in the margin. Also 
Texas Pacific Coal Cf Oil Co. v. A. T. Cf S. F.Ry. Co .. 144 I. C. C. 383; Fredet ichsert 
Floor and Wall Tile Co. v. A. C R. Co.. 14fl I. C. C. 7MI. 
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land territory than in any of the others, including the South. The 
traffic density in trunk-line territory is shown as exceeding that in 
central territory. For that reason complainants assert rates to 
trunk-line territory might properly be less than to central territory. 
Testimony on behalf of the Michigan Paper Mills Traffic Associ¬ 
ation, intervener, supported by exhibits, questions the accuracy of 
the particular exhibits primarily because of improper allocation of 
some of the northern carriers as interterritorial or intraterritorial 
lines. Complainants, however, seek no lower basis to trunk-line 
territory than may be found reasonable to central territory 
Iron and Steel Articles, 155 I. C. C. 517, 563, we found that costs 
of construction are heavier and operating conditions more severe 
in trunk-line than in central territory, due to the mountain ranges 
which traverse the former; but we stated that this disadvantage of 
the trunk lines is probably fully compensated by their greater traffic 
density. 

In the recent decision in Eastern Class Rate Investigation, 164 
I. C. C. 314, we prescribed one level of class rates for application 
within the entire area comprising central and eastern trunk-line 
territories. 


In Southern Cement Rates , 132 I. C. C. 427, we prescribed a scale 
of maximum rates for application on cement, in carloads, from points 
in central and eastern trunk-line territories to southern territory. 
The average loading of cement is about that of the clay from the 
South, and the value is about $8 per ton compared with the average, 
$8.74, of the South Carolina-Georgia clay. The combined value of 
the southern clay including the higher-priced North Carolina clay 
averages about $12 per ton. Kates under the cement scale range from 
approximately 13.5 per cent to 17 per cent of the K-2 scale of first- 
class rates prescribed in the southern class rate investigation for 
application in the South, and of the class rates prescribed in that 
proceeding for application from the South to central territory. In 
the same investigation class rates were prescribed from the South, ex¬ 
cept from points in North Carolina where class rates previously had 
been prescribed in Corporation Commission of North Carolina v. 
Director General . 64 I. C. C. 264, to key points, i. e., basing points in 
eastern trunk-line and New England territories, somewhat less than 
the K-2 scale. As this southern clay or kaolin has a higher average 
value than cement, it would seem that rates on the southern clay 
made 16 per cent of first class would be reasonable maxima. That 
basis applied to class rates from Langley, a representative producing 
point, to typical destinations in the North shown in the following 
table compiled in part from exhibits, will be fairly illustrative: 
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From Langley, S. C., 


Covington, Va. 

Hamilton, Ohio.... 
Zanesville, Ohio. . . . 

Piedmont, W. Va.. . 
Roaring Springs, Pa. 
Tyrone. Pa. 

Lock Haven, Pa. . . . 

East Liverpool, Ohio 
Watervliet, Mich .. 
Kalamazoo. Mich... 
Plain well, Mich.... 

Johnsonburg, Pa... . 

Grand Rapids. Mich. 
Meehan icvi lie. N. Y. . 
Turners Falls. Mass. . 

Corinth. X. Y. 

Niagara Falls. X. Y . 
Watertown, X. Y . . . , 

Cartilage, X. Y. 

Piercefteld. X. Y . . . 

Canton, X. Y. 

Xorwo<xl. X. Y. 

Berlin. X. H. 


Distance 

Present 

16 percent 

Oar-mile 

rate per 
net ton 

of first 
class 1 

earnings * 


Cents 

Cents 

Cents 

486 

408 

502 

36.8 

642 

458 

602 

33.4 

695 

554 

608 

31.1 

715 


559 

3 612 


563 

28.0 

7 59 


689 

3 733 


592 

27.8 

776 


689 

3 733 


592 

27.2 

«85 


689 

3 756 


656 

29.7 

820 

662 

611 

26.5 


614 

. 704 

29.5 

867 

614 

682 

28 0 

879 

614 

, 698 

28.3 

882 


689 

3 733 


624 

25.2 

916 

038 

; 704 

27.4 

932 

756 

: 627 

23.9 

956 

781 

627 

23.3 

966 

828 

: 653 

24.1 

1.010 

662 

669 

23.6 

1.018 

828 

678 

23.7 

1,035 

828 

678 

23.3 

1,064 

82 8 

694 

23.2 


828 

694 

23.0 

1,093 

8 28 

694 

22.6 

1,141 

841 

. 678 

21.0 


1 Converted to a per net ton basis. 

3 Based on loading of 35.6 tons at 16 per cent of first-class rates. 

3 Applies on kaolin, so designated in the tariff. 

There was some testimony, more or less emphasized on brief, con¬ 
cerning the desire of certain short or weak lines for competitive rea¬ 
sons to join in rates from various of the origin groups, notwithstand¬ 
ing they were accorded differentials in the Southern ; Brick case. 
Testimony, however, on behalf of defendant the Black Mountain, 
a short line not included among those considered in the Southern 
Brick case, was addressed to its expressed desire to have rates from 
producing points on its line made differentials over rates from the 
so-called Clinchfield group, the present basis. Our findings make 
further discussion of this phase unnecessary. 

Ticonderoga, on the Ticonderoga Railroad, and where ; one of the 
complaining mills is located, is about 2 miles west of the main line 
of the Delaware & Hudson. It is served also by the Baldwin branch 
of the latter carrier. The defendant Delaware & Hudson operates 
the Ticonderoga under a lease. Rates from points in the South 
Carolina-Georgia group to Ticonderoga are made by adding to a 
proportional rate to Delano Junction, N. Y., 13 cents per ton of 
2,240 pounds for the 2-mile haul beyond that junction. By stipula¬ 
tion of necessary parties, and in order to avoid unnecessary duplica¬ 
tion of evidence, there were made a part of this record certain 
portions of the record made in various of the cases which were made 
the subject of a consolidated report in International Paper Co. v. B., 
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R. d> P. Ry. Co., 146 I. C. C. 59, decided July 2, 1928. That report 
dealt with rates on coal, in carloads, among others, from mines in 
Pennsylvania to various points in the State of New York, including 
Tieonderoga. In that case it was shown that the rate on coal, in 
carloads, for deliveries at Tieonderoga on the Tieonderoga Railroad, 
was 13 cents per ton of 2,240 pounds in excess of the rate for Baldwin 
branch deliveries in Tieonderoga. It is unnecessary to discuss the 
details of operation and other related matters considered in the cited 
report and in evidence here. It will suffice to state the rates on coal 
which we there prescribed to Tieonderoga included deliveries on the 
Tieonderoga Railroad. This in effect removed the differential on coal 
for Tieonderoga Railroad delivery. No justification here appears for 
charging higher rates on this clay traffic to Tieonderoga for Ticonder- 
oga Railroad delivery than are charged on the same traffic for de¬ 
li verv on the Baldwin branch of the Delaware & Hudson. 


■ IMPORTHD-Cl.AY CASHS. NO. 2muu 

Complainants in this case are the International Paper Company 
and its subsidiary Tieonderoga Pulp & Paper Company, hereinafter 
collectively called complainant. The complaint alleges that the 
carload rates from Baltimore, Md„ Philadelphia, Pa., New York. 
N. Y., Boston, Mass., and Portland, Me., on imported china clay to 
certain named destinations in the State of New York and in New 
England territorv have been and are unreasonable, and asks for 
reparation and reasonable rates for the future. 

In England, the source of this imported product, kaolin, or china 
clay, is mined principally at Cornwall. As previously observed, its 
use is similar to that of clay and kaolin from the South. Certain 
treatment of the-product is requisite to its utilization. In New Eng¬ 
land the principal users of English china clay are the paper mills. 
In trunk-line territory the paper mills consume more than the pot¬ 
teries; but the converse is true in central territorv. It has alreadv 
been noted that in so far as traffic from the South is concerned the 
terms “kaolin" and “china clay" generally are used interchange¬ 
ably. 8 It has also been observed that rates on kaolin, so designated, 
from north Atlantic ports are on a somewhat higher level than the 
rates on imported china clay and ball clay. In this complaint only 
the rates on china clay are assailed. 

As in the cases involving southern clay, considerable testimony in 
No. 20409 concerns the occurrence, preparation, and uses of the im¬ 
ported product, detailed discussion of that portion of the evidence 
is unnecessary. 


8 In various exhibits showing volume of imports and prices, tin* phras** “kaolirv or 
china clay*’ is used. 
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The fact that imported clay or kaolin has a somewhat higher value 
than the southern product has earlier been noted. According to 
a trade journal of February, 1928, English china clay at that time 
was being quoted at prices ranging from $15 to $25, apparently per 
long ton, in bulk, ship side. During the period covered by the 
complaint the maximum price paid by complainant 9 was $17 per 
ton. At the time of hearing imported clay for coating purposes 
was quoted at $20 per ton. 

The period 1900 to 1926 shows a somewhat steady increase in im¬ 
portations of kaolin and china clay, the volume ranging from 111,959 
net tons in 1900, to 396,219 tons in 1926, an increase of 254 per cent. 
In 1900, china clay and kaolin constituted 77.7 per cent of the total 
tonnage of clay imported, and in 1926, 80.9 per cent. The portion of 
the increase that moved through the north Atlantic ports is not 

definitelv disclosed. 

% 

Imported clay moves from abroad in full cargo lots, but with con¬ 
signments for more than one importer. The port of entry is de¬ 
termined by the importers rather than by the individual consignee. 
The importers, however, in deference to their customers, choose ports 
desired by the latter, if practicable. Generally, boats dock at the 
port through which the bulk of the tonnage can most advantageously 
be handled. The largest volume enters through Portland and Phila¬ 
delphia. A far less volume moves through Boston. At Philadel¬ 
phia the importers usually dock at independent terminals for access 
to which the carriers pay 42 cents per ton on all loaded box cars. 
This expense to the carriers is in addition to a handling charge of 
like amount incurred by the carriers at the port. Through the other 
north Atlantic ports, Baltimore and New York, the tonnage is neg¬ 
ligible. Complainant has not received any clay through Baltimore 
for about two vears. 


Generally speaking, the rates assailed are either subject to a mini¬ 
mum of 40,000 pounds or 60,000 pounds. Due, apparently, to massed 
tonnage at the ports, the loading of the imported product is heavier 
than that of domestic clay; and, speaking generally, cars are usually 
loaded in excess of their marked capacity, the chief exception being 
at Philadelphia where most of the cars furnished are of 100,000 
pounds capacity, and loading of some of such cars is somewhat less. 
Grand average loadings at the various ports during a period of about 
three years ending December 5, 1927, on shipments to Ticonderoga, 
an important consuming point, were 61,235 pounds for cars of 60,000 


• The International Paper Company operates paper mills at Berlin and Franklin, X. H.. 
Bellows Falls and Wilder, Yt., Livermore Falls and Webster, Me., Turners Falls. Mass., 
Canton. Corinth, Delano Junction, Fort Edward. Glens Falls, Niagara. Falls, Piercefield. 
and Ticonderoga, N. V. The Ticonderoga Pulp k Paper Company operates a plant at the 
last-named place. 
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pounds capacity; 83,093 pounds for cars of 80,000 pounds capacity; 
and 90,867 pounds for those of 100,000 pounds capacity. 

During a later period, October t 9 1927, to March 31, 1928, average 
loadings on shipments to various trunk-line and central-territory 
destinations, reached 82,530 pounds, compared with the average load¬ 
ing of about 71,000 pounds on clay from the South. The average 
loadings at Boston and Portland are less than at the other ports. 
For the 6-month period the average loading at Boston was 60,830 
pounds. For the year 1927 the average at Portland was 66,000 
pounds. The much lower loading at the New England ports is ap¬ 
parently due to relatively smaller capacities of the box cars owned 
by the Boston <£ Maine and other New England carriers than of the 
equipment owned by the eastern trunk lines. The aggregate annual 
consumption of clay at complainant’s 15 mills is about 28,000 net 
tons. Consumption at some of the mills, Livermore Falls and Ticon- 
deroga, for example, exceeds that at the others. At the time of the 
hearing the mill at Wilder was not operating. 

As previously indicated, various grades of this china clay are 
recognized in the trade. They are separated in the ship, and this is 
true of different lots intended for different consignees. Thus, there 
will be filler, coating, and potting clays of various grades in a single 
ship. Because of this, it is necessary as a practical matter for the 
carrier to furnish for all china clay, cars suitable for the highest 
grade. The highest type of clean, water-tight box-car equipment 
is required. Cars that have been used for the transportation of 
iron articles, (ire of any description, or lamp black, or cars with iron 
scale on metallic roofs, will not be accepted, as iron or its compounds 
is detrimental to paper making and pottery, and is objectionable to 
practically all other industries that use this clay. Cars having 
grease spots and those containing particles from the previous load¬ 
ing of brick, cement, lime, grain, or other commodities, mast be 
thoroughly cleaned by the carriers before they are suitable for clay 
loading. This is necessary to prevent the clay from becoming soiled 
or otherwise contaminated. Cars suitable for loading sugar may be 
unsuitable for loading china clay. At Philadelphia, to meet the 
rigorous requirements of the trade, the ears are usually scrubbed by 
the carriers, special facilities being maintained for this purpose. 
Cars that have been specially prepared for the loading of this clay 
are, in many instances, rejected by the shippers as unfit. 

Several witnesses testified as to various methods followed in the 
preparation of the cars and in the handling at the ports except at 
Baltimore, a relatively unimportant clay port for complainant’s 
traffic. The cost of such service varies. At all of the ports customs 
regulations require weighing of cars, light, and loaded. The cost in- 
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curred by the carriers for special services rendered in the handling 
of this clay is illustrated by importations through Philadelphia, 
handling charges there, however, exceed those at other ports. The 
average cost to the Pennsylvania for handling 193 cars at that port 
during the period November 23 to December 3, 1928, which; handling 
covered cleaning, loading, allowances for use of piers, previously 
noted, and other items, was 4.69 cents per 100 pounds, equivalent 
to 93.9 cents per net ton or $36.30 per car. Similarly, the average 
cost to the Reading for handling 620 cars during a 10-month period 
in 1928, was 4.53 cents per 100 pounds, 90.5 cents per net ton, or 
$37.10 per car. Much of the evidence relates to the handling at 
these ports. 

The exhibits introduced in support of this complaint, and in 
defense of the rates assailed, are also voluminous. Many are the 
same as or similar to those already discussed. Each of the oppos¬ 
ing parties deals at length with the history of the rates from the 
ports to central territory prior and subsequent to the decision in 
the General Brick rase, and of later reductions to Buffalo-Pittsburgh 
territory, including a related adjustment embracing rates to Niagara 
Falls. As the present rate of 18 cents to that point is sought to 
some of these consuming points the circumstances of its establish¬ 


ment will be brieflv discussed. 

It has previously been observed that on August 10, 1925, carriers 
serving the north Atlantic ports reduced the rates on imported 
china clay to most of the points in central territory to a basis equal 
to the then effective uniform brick-list rates previously prescribed. 
The reductions were made not only because of competition of southern 
clay, but were also responsive to demands of receivers of imported 
clay. A base rate of 35 cents per 100 pounds from New York to 
Chicago was reduced to 33 cents, which was the New YorkrChicago 
base rate prescribed on articles in the uniform brick list. The usual 
basis, a long-existing one, observed by carriers for making rates 
from New York, Philadelphia, and Baltimore to the Niagara fron¬ 
tier, including Niagara Falls and Buffalo, is to apply the Philadel¬ 
phia rate to 60 per cent territory, which rate is made 2 cents per 100 
pounds less than 60 per cent of the New York-Chicago basis. When 
on August 10, 1925, the New York-Chicago rate on imported china 
clay was reduced to 33 cents per 100 pounds the rate from New York 
to 60 per cent territory became 20 cents per 100 pounds and shortly 
thereafter from Philadelphia, Baltimore, and Boston to Niagara 
Falls, 18 cents, the present rate. The 18-cent rate was later estab¬ 
lished over various routes from New York and Portland during 
August, September, and October of that year. Prior to the estab¬ 
lishment of the 18-cent rate to Niagara Falls, the rate was 22 cents 
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from Baltimore, Philadelphia, and New York, 27 cents from Boston, 
and either 21 or 25 cents from Portland. Rates from Portland and 
Boston to points in New York State and points west thereof are re¬ 
lated to the general adjustment from New York. Over certain 
routes rates of 25 cents per 100 pounds from Baltimore and Philadel¬ 
phia are maintained. Present rates from the five ports to Niagara 
Falls are not assailed. The prior rates, however, are assailed. The 
general basis for the rates from Baltimore, Philadelphia, and New 
York to New England destinations is sixth class. Sixth class rates 
also apply in a few instances from Boston to such destinations, as 
hereinafter noted. 

Contemporaneous with or subsequent to the change to the Niagara 
Falls group, reductions to most of these New York complaining 
mills were also established, the preexisting rates to some of these, 
Delano Junction, Glens Falls, and also Niagara Falls, being em¬ 
braced in the informal complaint before referred to. The record also 
discloses a history of the adjustment from Boston and Portland to 
the destinations in New England. Its discussion is unnecessary. 

Of the seven New York mills, excluding Niagara Falls, five, in¬ 
cluding Ticonderoga, 10 are served by the Delaware & Hudson. 

The following table compiled from exhibits will serve to illustrate 
the manner in which the present rates to destinations in New York 
State are grouped : 


Rates in cents per 
100 pounds to— 

From 

Port land 

From 

Rost on 

From 

N’e\v York 

From 

Philadelphia 

Fr< >m 

Halt irnore 

Dis¬ 
tance ' 

Rat** 

Dis¬ 
tance 5 

Kate 

Dis¬ 
tance '* 

Kate 

Dis¬ 
tance 1 

Kate 

l)i>- 
tanc-e : 

Kate 


Milt’s 

Cents 

Mih’s 

C* nts 

MiUs 

Ctn ts 

MiUs 

Cents 

Mihs 

Cents 

Corinth . 

2 or* 

" 2>.r» 

2 2 3 

- 2 s.5 

421 

l - 

80s 

- 2*.5 

451 

30 5 

Canton . 

4 1 0 

•>0.5 

4oo 

2o. 5 

3 5 ■- 

20.5 

5 4 3 

22.5 

510 

22.5 

Piercefield . 

4 23 

2o.5 

3 7 5 

10.5 

332 

10.5 

505 

22.5 

5 7 M 

22.5 

Delano Junction . . 

4 2.'* 

2o.5 

2 7" 

1 * 

24 3 

is 

444 

2o 

4 07 

20 

Fort El ward .... 

4 07 

20.5 

•> •> g 

IS 

10 7 

IS 

30 7 

20 

400 

20 

Glens Falls . 

472 

20.5 

22 S 

1 s 

4 25 

Is 

402 

2o 

4 55 

20 

Niagara Falls . . . 

702 

IS 

4 80 

IS 

4 4 0 

is 

4 5 S 

IS 

.* 3 , 

Is 


1 Via short *~*t taritT rout**'. - Sixth-class rate. 


It will be noted that destination groupings are not the same from 
all ports. Piercefield. and Canton, illustrate departures; but in those 
instances spreads in distances are usually much wider. To those 
destinations, respectively, the present rates from New York and 
Boston are 1.5 to 2.5 cents per 100 pounds over the rate to Niagara 
Falls. 


10 As previously seen. rat**s to Ticonderojja are based 13 cent- per ton of 2.240 pound* 
over rate- to Delano Junction. 
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For distances not exceeding: 150 miles, complainant seeks rates on 
this imported product on the basis of the trunk-line uniform brick- 
list scale prescribed in the General Brick case . That scale ranges 
from 90 cents per ton for 15 miles and under to $2.40 per ton for 
distances between 135 and 150 miles, both inclusive. For farther 
distances, as measured from each of the several ports, a destination 
group arrangement is sought, 11 the basis for which is the present 
maximum rate of 18 cents per 100 pounds, or $3.60 per net ton, 
which applies on imported china clay from all of the ports to 
Buffalo, X. V., and certain points grouped therewith,, including 
Niagara Falls. Stated otherwise, the rates proposed to the New 
York mills are constructed with relation to the Niagara • Falls rate 
which complainant accepts as a basic standard, blanketing the rate 
to include all destinations beyond 350 miles from each of the ports. 
They point out that for the intermediate distance block, 151 to 350 
miles, the rate sought, 15 cents, is 3 cents per 100 pounds in excess 
of the 12-cent rate for tI k* maximum of 150 miles of the general 
brick scale and a like amount less than the maximum of 18 cents, 
which complainant contends is a logical and reasonable basis. 

Complainant shows that the rates sought exceed for like distances 
average levels of rates on brick and related articles and miscel¬ 
laneous commodities in New England, levels of rates maintained by 
the Delaware & Hudson on articles in the uniform brick list, still 
lower rates on crude clay, rates on lime, limestone, broken marble, 
and plaster, also rates on brick and clay products between points in 
the South, Southwest, and western trunk-line territory, and on lime 
between points in the South. For distances exceeding 300 miles the 
present 15-cent and 18-cent rates are .shown to be in certain instances 
less than the rates on brick and clay products in the South, South¬ 
west. and the West. Complainant also cites rates on clay, including 
china clay and ball clay, from Philadelphia and Baltimore to points 
in Pennsylvania and New .Jersey that are the same as or closely 
approximate, being in most cases 0.5 cent and 1 cent per 100 pounds 
in excess of, the rates sought. 

Complainant V claim for the uniform brick-list basis on'.this clay 
rests largely upon the circumstances of the so-called equalization 
voluntarily established August 10, 1925, together with the findings 
in the Ceramic case , wherein as before observed, the trunk-line brick 
scale prescribed in the G< neral Brick case was made the measure of 

51 Where the average distance to the several mills from each of the port*. «xc» «*ds 150 
hut not 350 mil«*s. a rate of 15 cents per 10O jxtunds is sought, and for average distances 
“exceeding 350 but not 550 miles.” IS cents per 100 pounds. The last-named block i> s<> 
limited in an explanatory note on an exhibit, hut the lS-eent rate is inserted ■: thereon for 
distance** e.\e»*«*dinp 550 miles. 
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reasonable rates for the future on imported china clay and ball clay 
from Philadelphia to certain points in New Jersey. 

The following table compiled from an exhibit shows present and 
past rates to Niagara Falls on imported clay and compares such 
rates with rates made 16 per cent of the first-class K-2 scale applying 
in the South for like distances, and also with rates under the trunk¬ 
line uniform brick-list scale extended 


From— 

Dis¬ 
tance 1 

Rate 

(per 100 
pounds ) 3 

Ton-mile 

earning* 

Car-mile 

earning'* 

• 

Rat*** un¬ 
der trunk¬ 
line brick 
scale 
(per 100 
pounds ) 3 

Rates 1C pel 
cent of 
first-class 
rates under 
the K-2 
scale 
(per 100 
pounds) 


Miles 

Cents 

Mills 

Cents 

Cents 

C<~nts 

Portland . 

702 

i> 

5.1 

* 18.0 

27 

30.5 

Do. 

702 

21 

5. 8 

4 21.5 

27 


Do.. 

702 

25 

7.1 

4 20.3 

27 


Boston . 

480 

18 

7.4 

•>.» 

22.5 

25 

Do. 

4 80 

27 

1 1 

* 33.4 



New York . 

4 4 4 ♦; 

1 > 

*.l 

( : ) 

21.5 

24 

Do. 

4 4 40 

•> •» 

y.s 

< : ) 

21.5 

. . . 

Philadelphia . 

- 4 75 

18 

7.0 

v 33.3 

•>•> 

24.5 

Do. 

* 4 75 

22 

0.3 

• 40.7 

•> •> 



537 

1 " 

0.7 

2 0 5 

23.5 

20 

Do. 

537 

•> •> 

*.l 

»° 2 ;, 7 

23.5 










1 Via shortest authorized tariff routes indicated in the exhibit. 

3 Present rate 18 cents; all others in the column were formerly in effect and in mo>L in*tane«*s applied on 
clay generally. and whether domestic or imported. Present rates are limited to china clay and hall clay. 

9 Extend»*d at the rate of progression of the southern brick scale, and allowing 4. r > cents per ton for port 
terminal services, including loading. 

4 Based on an average loading of 37 tons. 

5 Based on an average loading of 30.4 tons. 

4 A eh«*ck of the tariffs indicates that no allowances have U*en made for float or lighterage distance in 
New York Harbor. 

7 Average loading not disclosed. 

® Erroneously shown in the exhibits as 4 54 mil***: includes ] 1 mih-s for haul from dock to Mantua. Pa., 
main-line junction. 

•Based on an average loading of 43.8 tons. 

10 Based on an average loading of 4 4.1 tons. 

On brief complainant refers to one of its exhibits which shows 
rates within trunk-line territory on several commodities 12 rated sixth 
class, in carloads, some having values less, and others greater, than 
the values of this imported clay, and directs attention to rates on 
these various commodities cited ranging from 11.25 to 17.5 cents 
per 100 pounds for distances ranging from ‘154 to 469 miles, as com¬ 
pared with the rate of 18 cents here sought for distances ranging 
from 351 to 550 miles. 13 Although some of the compared commodi¬ 
ties, such as sulphate of ammonia, roasted dolomite, and plaster, move 
in box cars, many others, such as ores, crushed stone, and steel rails, 
usually move in open cars. The ordinary box-car equipment used in 
the transportation of various of these commodities does not involve 
that special selection and cleaning that is given cars intended for 


^Sulphate of ammonia, dolomite, flint, gypsum, insulators, lime, limestone, ore. plaster, 
pyrites, phosphate rook. **alt. sal-ammoniac skimming*. 

13 As before observed, the 1 8-cent rate i* apparently also nought for distance* exceeding 
550 miles. 
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loading of clay. In numerous instances, the distances indicated in 
connection with the point to point rates on the compared commodi¬ 
ties do not represent the short-line distances for which the rates also 
apply. 

Complainant also asserts that from the standpoint of the heavier 
average loading of this imported clay, the rates on same should be 
somewhat less than those contemporaneously maintained for trans¬ 
portation of domestic clay. As before noted, the imported product 
is alleged by the complaint in the title case to be unduly preferred. 

As shown in the foregoing table, ton-mile earnings under the 18- 
cent rate to Niagara Falls are less than 10 mills for the shortest of 
the distances instanced, 446 miles from New York. For the farthest 
distance, 702 miles from Portland, the ton-mile earnings are 5.1 mills. 
For an average distance of 529 miles from the five ports to Niagara 
Falls the 18-cent rate yields ton-mile earnings of 6.8 mills. For an 
average distance of 486 miles from New York, Philadelphia, and 
Baltimore the prior rate of 22 cents yielded ton-mile earnings of 9 
mills. The force of southern competition in depressing the measure 
of the rates on imported china clay to central territory is disclosed 
by an exhibit showing total costs of southern clay, including freight 
charges, delivered at numerous destinations in that territory com¬ 
pared with the total costs of the imported products delivered at the 
same points. As earlier observed the differences in costs are marked 
and produce a substantial price advantage for southern clay or 
kaolin. Competitive influences affecting the adjustment to central 
territory are reflected in the measure of the rates to the Niagara 
frontier. 

Appendix B illustrates the adjustment from Portland, Boston, 
New York, and Philadelphia and compares tho rates, past, present 
and those sought to the other mills of this complainant with rates 
under the trunk-line brick scale extended as indicated in the margin. 
It will there be noted that with the exception from New York and 
Philadelphia to New England destinations where sixth-class rates 
apply, and with a few other exceptions, the present rates are much 
less than sixth class. In some instances the rates assailed are 68.4 
per cent and 71.9 per cent of sixth class. As before observed sixth 
class is the general rate basis on clay from Baltimore, Philadelphia, 
and New York to New England territory. Portland and Boston are 
the logical ports for this import traffic when going to destinations 
in New England. From Portland the rates are lower than sixth 
class, although from Boston to three destinations in that territory, 
namely Livermore Falls, Webster, and Bellows Falls, .sixth-class 
rates apply. On brief defendant Boston & Maine stresses the rela¬ 
tively light loading at Boston, the lowest of any at the several ports, 
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and reference is made to the relatively low density of New England 
freight traffic as compared with the traffic density in trunk-line ter¬ 
ritory, and also to the benefit of a transfer service at Boston from 
the face of the pier to cars at an expense to the carrier of about 
55 cents per long ton. 

Outstanding comparisons offered by defendants are those of rates 
on asphalt paving bricks, fertilizer material, cullet, scrap lead, lum¬ 
ber, and various other commodities that move between points in 
trunk-line territory. The rates cited range from 26.5 cents to 38 
cents, distances from 176 to 576 miles, and ton-mile earnings from 
11.2 to 37.8 mills. These are compared with present and past rates 
on imported china clay of 20 and 28.5 cents per 100 pounds, respec¬ 
tively. from Philadelphia to Delano Junction, the basing point for 
Ticonderoga, yielding ton-mile earnings of 0, and 12.8 mills for a 
distance of 444 miles. Earnings under the compared rates are also 
contrasted with various of tin* other rates assailed for similar 
distances. 

In several instances the comparisons negative those offered by com¬ 
plainant. Defendants also refer to Mtrriniar Pa/nr Vo. v. Boston d m 
M. l \.. supra, wherein division 3 found a rate of 9.5 cents per 100 
pounds on imported china clay, in carloads, from Mystic Wharf, 
Boston, and other Boston docks, to Lawrence, Mass.. 26 .miles, to be 
not unreasonable. That rate is substantially higher than the trunk¬ 
line brick scale for a like distance and was 82 per cent of a con¬ 
temporaneous sixth-class rate; whereas the commodity rates here 
assailed arc, in numerous instances, a lesser percentage of sixth class. 
However, the movement considered in that case was for a distance 
which is much less than tin* distance's here under consideration. 

The* evidence is persuasive that the* present adjustment considered 
as a whole is illogical and ne*e*ds correction. 

Practically all of the* mills embraced in No. 20409 are operated 
by tiie one* complainant. There is no allegation of undue prejudice 
to or preference* of any of these mills. 

(Vrtain portions of the* record in 1 nternationat Paprr Vo, v. I). 
d: //., supra, relating to the* addition of the 13-cent arbitrary on coal 
to Ticonderoga for delivery on the* Ticonderoga Railroad, were also 
incorporated in the* record made in No. 20409. The Delaware & 
Hudson here* concedes, as it has respecting clay from the South, that 
the arbitrary for Ticonderoga Railroad delivery should not be added 
in making rates to Ticonderoga on this imported clay. It does not 
concede that it was unreasonable to have assessed such arbitrary in 
the past. 
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In this complaint, rates, past and present, on imported clay, in 
carloads, from Philadelphia and New York to certain named desti¬ 
nations in the States of New Jersey and New York, are assailed 
as unreasonable and unduly prejudicial. No substantial proof of the 
allegation of undue prejudice was afforded and we find that this 
allegation lias not been sustained. The complaint mentioned ball 
clay, but the record contains no evidence concerning that article, the 
witnesses referring only to china clay. The concerns intervening 
offered no evidence. 

The following table, compiled from one of complainants 7 ex¬ 
hibits, shows the past and present rates here in issue. For con¬ 
venience they have been converted to a per-ton basis. In a parallel 
column are shown the rates under tin* trunk-line brick scale for 
corresponding distances. Rates are in cents per net ton. 


Imported china clay, in carload* 

Distance 1 

Present 

rates 

Former 

rates 

Trunk-line 

For: actual 
distance 

brick scale 2 

By addition 
of 30 miles 3 

From Philadelphia to — 

Mill'S 

Cen is 


Gen ts 

Cents 


f>4 

1 so 




Rockv Hill. X. J. 

r>f> 

240 






1 so 

Htfl 

iso 


Perth Ambov, N. J. 


1 >0 

240 

1 so 



S3 

240 


1 so 



sr» 

240 

3 0 0 

1 so 



99 

2 40 

37o 

195 



mo 

320 


1 93 


From New York to— 







m 

250 


90 

135 


13 

290 


90 

135 





• 



1 Distance of 10 constructive mil«*s from piers to West Philadelphia apparently omitted ;distance shown 
from New York is that from Jersey City. N. J. 

2 Exclusive of any allowance for loading or other port services. 

a Constructive mileage used for New York Harbor. Eastern Class A 'ate Investigation , supra . 

Reparation is sought on the basis of the trunk-line brick scale and 
also future rates on that basis to such of the points shown to which 
the rates are now higher. Future rates are not sought to Montclair. 

Complainants rely primarily upon the findings in the Ceramic 
cast. They compare the rates assailed with rates under the trunk¬ 
line brick scale, and the brick scale prescribed for application in 
central territory. The former rates shown in the foregoing table 
from Philadelphia to Metuehen and Woodbridge, X. J., Tottenville 
and Clifton, X. Y., are those* which were* in effect at the* time of the 
hearing in the Ceramic ease , the present rate's having been established 
as a necessary corollary to the compliance with the order therein. 

The greater part of the testimony is of the same general nature 
as that in the records in the cases previously discussed. Defendants 
introduced numerous comparisons in defense of the rates assailed. 
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Am ong them are those showing rates on kaolin or china clay from 
Philadelphia stations of 6.5 cents per 100 pounds or $1.30 per ton, 
for distances ranging from 0.2 mile to 17.4 miles, and rates on 
common or fire clay, crude or ground, between various Philadelphia 
stations, ranging from 90 cents to $1.05 per net ton for distances 
ranging from 9 to 21.9 miles. 

The record is replete with details concerning the operation from 
Philadelphia to these various New Jersey and New York State desti¬ 
nations. The situation presented respecting the rates from New 
York to Montclair and Ridgefield requires a brief discussion. As 
before stated, rates for the future to Montclair are not involved. 

The Erie serves Montclair and Ridgefield and the record shows 
that the operations necessary in the movements to those points are 
somewhat involved. Special lighterage equipment must be provided. 
Boats, lighters, barges, and other marine equipment ordinarily used 
for transportation in New York Harbor can not be used in handling 
this china clay. Perfectly clean, covered canal boats, and extreme 
care are required to protect the commodity. On account of the rela¬ 
tively small volume of traffic requiring canal boats, and overhead 
expense incurred by reason of idleness of such boats, it is not profit¬ 
able for the Erie to own such special equipment. Chartering of 
canal boats is necessary. Towing, transfer from canal boats to cars 
at Weehawken, N. J., piers, and switching to classification yards at 
Oroxton, 3 miles distant, is followed by a relatively short road-haul 
movement beyond. Collectively, these various services are expensive. 
For example, for lighterage, unloading and reloading at pier, yard 
handling, and other items, including per diem, the average cost of 
handling 17 cars during four successive months in 1927 was approxi¬ 
mately 10.5 cents per 100 pounds, or about $2.08 per net ton, com¬ 
pared with the rates of $2.50 and $2.90 per ton assailed. For com¬ 
parison with those rates, defendants instanced rates on lumber, feed, 
soda ash. fuller’s earth, rosin, and many other commodities, rated 
sixth class, from points within free-lighterage limits of New York 
Harbor to numerous points in the State of New Jersey. These rates 
range from 11.5 to 16 cents per 100 pounds, or from $2.30 to $3.20 per 
net ton, for distances from Jersey City, N. J., ranging from 3 to 36 
miles. The various methods necessary in the handling of this clay in 
New York Harbor are so complex as to render comparisons with 
services incident to the transportation of articles in the uniform 
brick list of little value. The record justifies the conclusion that 
the rates from New York to Montclair and Ridgefield were not and 
are not unreasonable. 

We have heretofore stated that the southern brick scale does not 
afford a fair measure for rates on this clay or kaolin moving from 

167 I. C. C. 


347 


VANDERBILT CO. V. ATLANTIC COAST LINE R. CO. 

tl^e South to northern destinations. While the trunk-line brick scale 
is on a higher basis than is the southern brick scale, that scale was 
only prescribed for distances up to and including 150 miles. In other 
words, it was made to fit the particular conditions pertaining to the 
short-haul movement of brick traffic within trunk-line territory. 
From a consideration of the comprehensive record here made as it 
concerns the transportation and other conditions relative to the 
movement of this imported clay from the ports of entry we are of 
the opinion that such a scale can not be accepted as a proper yard¬ 
stick by which to measure the total charges for application on this 
traffic. 

From all the evidence of record it is our view that both the domestic 
rates and the import rates on this clay should be here adjusted on the 
basis of uniform percentages of the contemporaneous first-class rates 
from and to the same points, and that in addition a reasonable charge 
should be accorded the carriers for the services performed by them 
in connection with the handling of this traffic at the ports from ship 
side to cars. 

FINDINGS 

We find : 

1. That the assailed rates, except those in Nos. 20409 and 20734, 
from points of origin in North Carolina, South Carolina, and Geor¬ 
gia to the destinations embraced in the several complaints;—were, are, 
and for the future will be, unreasonable and unduly prejudicial to 
the extent that they exceeded, exceed, or may exceed, rates made 16 
per cent of the contemporaneous first-class rates from and to the 
same points; and in addition, the assailed rates in No. 20482 (sub-No. 
1) from points of origin in Georgia and South Carolina to Coving¬ 
ton, Va., are, and for the future will be, unduly prejudicial to the 
extent that they fail to bear the same percentage relationships to the 
rates from the same points of origin to Richmond, Va., Kingsport, 
Tenn., and Canton, N. C., as are contemporaneously maintained, be¬ 
tween the first-class rates from the same points of origin in Georgia 
and South Carolina to Covington, Va., on the one hand, and to Rich¬ 
mond, Kingsport, and Canton, on the other hand. 

2. That the assailed rates on imported china clay in: No. 20409 
from Portland, Me., Boston, Mass., New York, N. Y., Philadelphia, 
Pa., and Baltimore, Md., to destinations in the State of:New York 
and in New England were, are, and for the future will be, unreason¬ 
able to the extent that they exceeded, exceed, or may exceed, rates 
made 16 per cent of the contemporaneous first-class rates from and 
to the same points, plus a charge of 50 cents per net ton for handling, 
said traffic from ship side to cars at the aforesaid ports. 
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3. That the assailed rates on imported china clay in Xo. 20734 
from New York to Ridgefield and Montclair were not and are not 
unreasonable, but that the assailed rates on imported china clay from 
Philadelphia to points in New Jersey named in the complaint includ¬ 
ing Clifton and Tottenville, X. Y., were, are, and for the future will 
be, unreasonable to the extent that they exceeded, exceed, or may 
exceed, rates made 16 per cent of the contemporaneous first-elas* 
rates from and to tlie same points, plus a charge of 50 cents per net 
ton for handling said traffic from ship side to cars at the aforesaid 
port. 

4. That to the extent that the rates assailed to Ticonderoga, X. Y., 
for Ticonderoga Railroad delivery exceeded, exceed, or may exceed 
the rates resulting from the above findings to Ticonderoga for 
delivery on the Baldwin branch of tiie Delaware & Hudson Railroad, 
they were, are, and for the future will be unreasonable. 

We further find that of the complainants here asking for repara¬ 
tion the following made or received shipments and paid and bore 
the charges thereon: In Xo. 20850, St. Regis Paper Company, 
Harrisville Paper Corporation, and Taggart Brothers Company; in 
Xo. 20482 (Sub-Xo. 1). West Virginia Pulp & Paper Company; in 
Xo. 20929, Castanea Paper Company, and Xew York & Pennsylvania 
Company; in Xo. 20930. International Paper Company and Ticon¬ 
deroga Pulp & Paper Company; in Xo. 21347, I). M. Bare Paper 
Company; in Xo. 20734. Xew Jersey Coated Paper Company, Lowe 
Paper Company, and Atlantic Terra Cotta Company; and in Xo. 
20409. International Paper Company, and that the aforesaid com¬ 
plainants have been damaged in the amount that the charges paid 
exceeded those that would have accrued at the rates and charges 
herein found reasonable; and that they are entitled to reparation, 
with interest. The amount of reparation can not be determined on 
this record and the above-named complainants should comply with 
Rule V of the Rules of Practice. If any of tiie other complainants 
which by their complaints here ask for reparation have made ship¬ 
ments at the rates herein found unreasonable they may submit 
Rule V statements accompanied by proof in affidavit form that they 
paiil and bore the freight charges. If defendants object to proof by 
affidavit a further hearing may be sought on the question of 
reparation. 

The bases of rates herein approved will bring about rate equalities 
as well as a proper level of rates generally. 

Our findings herein are not to be construed as precluding reason¬ 
able groupings. An appropriate order for the future will be 
entered. 
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APPENDIX A 
Statement of the issues 

DOMESTIC-CLAY CASES 

No. 2022\ —Complainant. Empire Floor \ Wall Tile Company, Incorporated, 
manufacturing tile at Zanesville. Ohio, and Metuchen. N. J.. by complaint 
filed October 20. 1027. alleges that rates charged on shipments;of clay, in car¬ 
loads. from Penland. N. C. and other points on the Carolina. Clinchiield & 
Ohio Railway in that State, to Zanesville, were and are unreasonable as com¬ 
pared with rates on clay from Langley. S. C.. and Dry Branch and McIntyre. 
Ga.. to the same and other destinations. The prayer i> for reasonable rates for 
the future and reparation. 

No. 204S2. —Complainants are R. I. Vanderbilt Company. Incorporated. North 
American Clay Company. Georgia Kaolin Company, and Edgar Brothers Com¬ 
pany. producers and shippers of clay, collectively from Dry Branch and Mc¬ 
Intyre. Ga.. Langley. McNamee. and Bath. S. C. By their complaint filed De¬ 
cember 27. 1927. they allege that rates on clay, or kaolin, crude, crushed or 
ground (not earth or metallic paint), in carloads, from the points named to 
destinations in central and trunk-line territories are unreasonable, unduly 
prejudicial to complainants, and unduly preferential of china clay and ball cla> 
imported through Philadelphia. Pa.. New York. N. Y.. and other north Atlantic 
ports. The prayer is for reasonable and nonprejudiciai rates for the future. 

Interveners are Moore eSc Munger. producing clay at Gordon and Dry Branch. 
Ga.: Golding Sons' Company, a corporation producing clay at Butler. Ga.: 
Thompson Weinman \ Company. Incorporated, producing clay at McIntyre. 
Ga.: Harris (day Company, a corporation, producing clay at! Spruce Pine. 
Sparks. Penland. Lundav. Ellis Siding. 1 amonti. and Franklin. N. C. and all 
shipping to the general destination territory: Western Shade Cloth Company, 
a corporation at Chicago. Ill., using clay from the origin territory: St. Regis 
Paper Company. Harrisville Paper Corporation, and Taggart Brothers Com¬ 
pany. corporations manufacturing paper, with mills at one or more of several 
places in the State of New York, including Carthage. Ravmondville. Harrisville. 
and Watertown: West Virginia Pulp X* Paper Company, a corporation, manu¬ 
facturing paper at Covington. Va.. Mechanicville. N. Y.. Tyrone, and Williams¬ 
burg. Pa.. Piedmont. W. Va.. and Luke. Md.: Champion Coated Paper Company, 
a corporation manufacturing paper at Hamilton. Ohio; Michigan Paper Mills 
Traffic Association, a voluntary organization of manufacturers of ; paper, paper- 
boards. and other paper articles at Kalamazoo, Mich., and other points in that 
State; W. B. Oglesby Paper Company, a corporation, manufacturing paper at 
Middletown. Ohio; the Tribune Company, and its subsidiaries Tonawanda 
Paper Company. Incorporated, and Ontario Paper Company. Limited, corpora¬ 
tions manufacturing newsprint paper at North Tonawanda. N. Y.. and Thorold. 
Ontario. Canada; Mead Pulp Paper Company, a corporation, manufacturing 
paper at Chillicothe and Dayton. Ohio: United States Potters; Association, 
a voluntary organization of persons and concerns manufacturing earthenware, 
chinaware. and other articles at points in Illinois. Indiana. Ohio, and in States 
east thereof: Ceramic Traffic Association, a voluntary organization of manu¬ 
facturers of ceramic products at points in New Jersey. Pennsylvania, and New 
York, and using clay produced at points in the general origin territory, includ¬ 
ing points in North Carolina; Empire Floor Wall Tile Company, incorporated, 
the complainant in No. 20225: Watab Paper Company, a corporation manu- 
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facturing newsprint paper at Sartell, Minn., and using clay shipped thereto 
from points in Georgia and South Carolina. Most of the interveners named 
support the complaint. 

No. 20482 (Sub-No. , I ).—Complainant is the West Virginia Pulp & Paper 
Company, a corporation hereinabove described as an intervener in No. 20482. 
By complaint filed March 14. 1928. as amended, it alleges that rates on clay, in 
carloads, shipped to itsi plants from points in the South, of which Gordon. Ga.. 
and origin points hereinabove named under No. 20482. are representative, have 
been and are unreasonable, unduly prejudicial to complainant, and unduly 
preferential of complainant’s competitors operating paper mills at points in 
trunk-line and central territories, including Johnsonburg. Pa.. Richmond. \ a.. 
Niagara Falls and North Tonawanda. N. Y.. Kalamazoo. Mich.. Hamilton. Ohio, 
and at Canton. N. C. and Kingsport. Tenn. The prayer is for reparation and 
reasonable and just rates for the future. 

Interveners, generally opposed because of the allegation of undue prejudice 
and Champion G>ated Paper Company. Mead Pulp Paper Company. Michigan 
Paper Mills Traffic Association. Ontario Paper Company. Limited. Tonawanda 
Paper Company, the Tribune Company, and Thompson. Weinman & Company. 
Incorporated, hereinabove described under No. 20482. and. in addition. Meade 
Fibre Company, a corporation manufacturing wood pulp and paper at Kings¬ 
port. Tenn.: Champion .Fibre Company, a corporation manufacturing wood pulp 
and paper at Canton. Wisconsin Paper \ Pulp Manufacturers' Traffic Asso¬ 
ciation. a voluntary organization of corporations operating pulp and paper mills 
at points in Illinois. Wisconsin, and upper Michigan. 

No. 20482 (Sub-No 2). —Complainant. Harris Clay Company, a corporation 
hereinabove described as an intervener in No. 20482. by complaint filed October 
4. 1928. as amended, alleges that rates on clay, in carloads, from the points in 
North Carolina above named to destinations in central and trunk-line terri¬ 
tories. are unreasonable, and unduly prejudicial to complainant by reason ol 
lower rates alleged to be maintained to the same general consuming territory 
on competing clays imported through Philadelphia. Pa., and other north Atlantic 
ports. The prayer is for reasonable, nonprejudicial, and nonpreferential rate" 
for the future. 

Interveners, generally supporting the complaint, are the Ceramic 1 rathe 
Association: Empire Floor A* Wall Tile Company. Incorporated, and Michigan 
Paper Mills Traffic Association, hereinabove described under No. 2(‘22^ or 
No. 20482. 

No. 208^0 .—Complainants are St. Regis Paper Company. Harrisville Paper 
Corporation, and Taggart Brothers Company. Incorporated, corporations manu¬ 
facturing paper, with mills at one or more of several places in the Slate ot 
New York, including Carthage. Raymondville. Harrisville. and Watertown. 
By complaint filed March 24. 1 c >28. they allege that rates charged on shipments 
of clay, in carloads, to the mill points from various points in the South, includ¬ 
ing Bath. Langley, and McNamee. S. C. and McIntyre. Ga.. hereinabove men¬ 
tioned. were and are unreasonable, and unduly prejudicial because of lower 
rates alleged to be maintained from the same origin points to competing mills 
at points in New England, central and trunk-line territories, for example. 
Bellows Falls. Yt.. Berlin. N. H.. Chillicothe. Ohio. Kalamazoo. Mich.. North 
Tonawanda. and Mechanicville. N. Y.. Johnsonburg. Pa., and at Appleton. Wis.; 
and other points in the State. The prayer is for reparation and reasonable 
and just rates for the future. 
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Interveners, generally opposed, are the Champion Coated Paper Company. 
West Virginia Pulp & Paper Company, the Tribune Company, Tonawanda 
Paper Company, Incorporated, Ontario Paper Company, Limited, Thompson 
Weinman & Company, Incorporated, and Michigan Paper Mills Traffic Asso¬ 
ciation. described as interveners in No. 20482, and Wisconsin Paper & Pulp 
Manufacturers’ Traffic Association, described as an intervener in No. 20482 
(Sub-No. 1). 

No . 20929. —Complainants, Castanea Paper Company, and New York & Penn¬ 
sylvania Company, corporations, both operating pulp and paper mills, at Lock 
Haven. Pa., and the first named also at Johnsonburg. Pa., by complaint filed 
April 16, 1928. as amended, allege that rates charged on shipments of clay.or 
kaolin, crude, crushed or ground (not earth or metallic paint), in carloads, from 
Bath. Langley, and McNamee, S. C. Dry Branch, and McIntyre, Ga., to Johnson¬ 
burg and Lock Haven were and are unreasonable, unduly prejudicial, and un¬ 
duly preferential of complainant’s competitors at points in trunk-line and central 
territories. The prayer is for reparation and reasonable, nonprejudicial, and 
nonpreferential rates for the future. 

Thompson. Weinman & Company. Incorporated, hereinabove described, inter¬ 
vened in support of the complaint. Others intervening mainly for the protec¬ 
tion of their respective interests and who are also previously described, are 
Wisconsin Paper & Pulp Manufacturers’ Traffic Association, West Virginia Pulp 
& Paper Company. Mead Libre Company, Mead Pulp & Paper Company, Cham¬ 
pion Coated Paper Company. Champion Fibre Company, the Tribune Company. 
Tonawanda Paper Company. Incorporated. Ontario Paper Company, Limited, 
and Michigan Paper Mills Traffic Association. 

No. 209}0. —Complainants. International Paper Company and Ticonderoga 
Pulp & Paper Company, corporations manufacturing paper at various places 
in the State of New York, including Niagara Falls, Piercefield. and Ticonderoga, 
and at Berlin and Franklin, N. H., and Turners Falls, Mass., by complaint filed 
April 16. 1928. allege that rates charged on shipments of clay, in carloads, to 
the territory indicated, from points in South Carolina and Georgia of which 
Bath. Langley, and McNamee. S. C. and McIntyre. Ga., hereinabove men¬ 
tioned, are representative, were and are unreasonable. The prayer is for repara¬ 
tion and reasonable rates for the future. 

Most of the interveners are those hereinabove named as intervening in one 
or more of the several complaints. Another intervener is Kimberly-Clark Cor¬ 
poration. manufacturing printing paper at Niagara Falls. By petition filed 
October 31. 1928. it assails as unreasonable rates on clay, in carloads, to that 
point from producing points named in the complaint, and seeks reparation 
on past shipments. By an amended petition of intervention Tiled October 29, 
1928. the Ontario Paper Company. Limited, and Tonawanda Paper Company, 
Incorporated, previously described as interveners in No. 20482, seek reparation 
on past shipments of clay, in carloads, from points of origin in issue to Thorold. 
Ontario, and North Tonawanda. N. Y. 

No. 21347. —Complainant, D. M. Bare Paper Company, a corporation manufac¬ 
turing paper at Roaring Springs, Pa., by complaint filed July 30. 1928, as 
amended, alleges that rates charged on shipments of clay, in carloads, from 
points in South Carolina and Georgia hereinabove instanced, and also Gordon. 
Ga.. to Roaring Springs were and are unreasonable, unduly prejudicial, and 
unduly preferential of complainant’s competitors at points in central and trunk- 
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line territories and in the South hereinabove indicated. The prayer is for 
reparation and reasonable rates for the future. 

I M PORTED-<'.I.A Y CASHS 

So. 1040 Q . —Complainants. International Paper (Company and 1 iconderoga 
Pulp k Paper Company, corporations hereinabove described as complainants 
in No. 20930, by complaint Tiled December 31. 192<>, in due season subsequent 
to the filing of informal complaint, allege that rates charged on imported china 
clay, in carloads, shipped from Baltimore. Md.. Philadelphia, Pa.. New York. 
N. V., Boston. Mass., and Portland. Me., to eight destinations in the State ol 
New York and seven in New England have been and are unreasonable. The 
prayer is for reparation and reasonable rates for the future. 

Interveners are West Virginia Pulp & Paper Company, hereinabove described 
as an intervener in No. 20482. complainant in No. 20482 (.Sub-No. D. and an 
intervener in No. 20830, No. 20929 and No. 20330; the New lingiand Paper \ 
Pulp Traffic Association, a voluntary organization of about 20 manufacturers of 
wood pulp and paper at points in New England on the Maine Central, and the 
Boston & Maine Railroads, and using clay imported through the ports of Boston 
and Portland. 

So. 107>4 .—Complainants are New Jersey Coated Paper Company; Lmpuc 
Pioor & Wall Tile Company. Incorporated; Louis Dejonge A Company; Im¬ 
perial Porcelain Works; Atlantic leria Cotta G>mpany; Federal 1 erra Cotta 
Company; l.owe Pa per Company, corporations manufacturing and shipping 
ceramic products and paper. The second named concern has hereinabove 
been described as the complainant in No. 2022?, and an intervener in 
No. 20482. By their complaint originally received December 8. 1027. in due 
season subsequent to the filing of informal complaints they allege that rates 
charged on imported ball clay and china clay, in carloads, shipped from the 
ports of Philadelphia. Pa., and New York. N. Y.. to Montclair. Metuchen, 
Manasquan. Perth Amboy. Rocky Hill. Woodbridge. and Ridgefield. N. J., and 
Tottenville and Clifton. Staten Island. N. Y.. have been and are unreasonable, 
and unduly prejudicial,, in that they exceed, relatively, rates accorded com¬ 
plainants’ competitors on the same commodity from the ports named to points 
in New Jersey. Pennsylvania. New York, and in central territory. The prayer 
is for reasonable and just rates for the future and reparation. The com¬ 
plaint was amended at the hearing by withdrawing request for rate.N from 
both Philadelphia and New York to Montclair for the future and by eliminat¬ 
ing rates, past, present, and future, from New York to destinations other 
than Montclair and Ridgefield. 

Interveners are International Paper Company, and liconderoga Pulp A 
Paper Company, hereinabove described as complainant in No. 20930. and which 
are also the complainants in No. 20400 ; West Virginia Pulp \ Paper Com¬ 
pany. hereinabove described a> an intervener in No. 20482. complainant in No. 
20482 (Sub-No. 1). and, an intervener in No. 20409, and in most of the other 


cases. 


167 I. C. C. 



353 


VANDERBILT CO. V. ATLANTIC COAST LINE R. CO. 

APPENDIX B 


Present rates (except as noted) on imported china clay, in carloads, rates 
sought , and sixth-class rates, in cents per 100 pounds 



Dis¬ 
tance 1 

Kate* 

Ton.-mile 

earnings 

Sixth 

class 

Brick 
! scale 2 

Rates 

sought 

Fr'»m Portland. Me.. t*>— 

Miles 

Cents 

Mills 

Cents 

Cents 

Cents 

Livermore Falls. Me. 

65 

3 1 1.16 

34.3 

4 16.5 

8.3 

8.5 

IM. 


5 10 

30. S 




Berlin. N. H. 

*♦ s 

3 12.63 

25.8 

18 

9.8 

10 

Franklin. N. H. 

103 

•*' 16.5 

32 

18.5 

10.5 

10.5 

Wei,.ter. Me. 

145 

3 14.15 

19.5 

20.5 

12 

12 



12.5 

1 7.2 




Wilder. Vt. 

i:..; 

IS.5 

23.7 

21.5 

12.3 

15 

Ibllo\N, Falls. Vt. 

170 

IS.5 

21 .> 

•> •» 

12.8 

15 

Turners Falls. Mass. 

179 

18.5 

20.6 

20.5 

12.8 

15 

Corinth. V. V. 

295 

28.5 

19.3 

28.5 

15.8 

15 

Piercetield. N. Y. 

4 23 

20.5 

9.7 

* 30.5 

17.8 

IS 

Canton. N. Y . 

410 

20 5 

lo 

28.5 

1 18.8 

IS 

l)elano Junction. N. Y. 

4 25 

20 5 

9.6 

‘ 28.5 

18.8 

15 

]>,» 


"* 22.5 

1 o.6 




I>o 


* 23.5 

11.1 




Tieonderojja. N. Y. 

427 

7 20.5 

9.9 

( s ) 

19.3 

15 

!>,» 


• 22.5 

1 O.S 





. 

10 23.5 

1 1.3 




Fort Kdward. N. Y. 

4*; 7 

20.5 


* 28.5 

19.8 

15 

I>o 


*• 22.5 

9.6 




Cb-ns Falls. X. Y . 

47 2 

20.5 

8.7 

1 28.5 

i 19.8 

15 

I 


•' 22.5 

• • , 




From Lost on. Mass.. t<>— 








175 


25.; 

22.5 

1 2.8 

15 

I>o 







Berlin. N. II. 

22 4 

1 8.5 

1 6.5 

24 

14.2 

15 

Franklin. X. H. 

SJI 

i*; 

36 

17.5 

9.8 

10 

Webster. Me. 

252 

25 

1 9.8 

25 

1 4.8 

15 

I>o 







Wilder. Vt. 

1 4 2 

1 8.5 

26.1 

20.5 

12.2 

12 

Bellows Fall-. Vt. 

I 1 4 

>• 

29.s 

1 7 

10.5 

10.5 

Turner* Falls. Mas*. 

H»7 

16.5 

30.8 

1 7 

10.5 

10.5 

Corinth. N. Y. 

•>•> 3 

28.5 

2 5.6, 

28.5 

1 4.2 

15 

Piercefield. X. Y . 

3 7 5 

19.5 

10.4 

30.5 

17.S 

18 



5 2 8.5 

1 5.2 




Canton. X. Y. 

400 

20.5 

lo.2 

30.5 

: 18.2 

18 

!>,, 


*• 2 8.5 

1 4.2 




Delano Junction. X. Y. 

27" 

1 " 

1 3.3 

28.5 

15.2 

15 


. 

,l 28.5 

21.1 




Ticondero^a. X. Y. 

o •; .> 

: 1 8 

1 3.7 

CM 

15.2 

15 

Do 


i" *>s 5 

21.4 




Do 







Fort Kdward. X. Y. 

2 2 3 

1 " 

16.1 

28.5 

i 14.2 

15 

!>o 


- 22.5 

20 2 




( »b*n* Falls. X. Y. 

*)•> S 

is 

15.8 

2s.5 

14.2 

15 

Do 


22.5 

20 2 




From New York. N. Y.. t<»— 







Turner. Falls. Mass. 

1 7 5 

23.5 

26.9 

23.5 

! 12 > 

15 

Fort Kdward. X. Y. 

197 

18 

18.3 

2 >..» 

13.3 

15 

IVv 


■ 28.5 

•> s 0 




!b‘l low* Fall*. Vt. 

221 

25.5 

23.1 

25.5 

14.3 

15 

Delano Junction. X. Y. 

2 4 

1' 

1 4.8 

30.5 

1 4.8 

15 



•’ of) 

1 6.5 




I >.. 


•• 28.5 

23.5 






T .30.5 

25.1 


1 

Tioondero*ja. N. Y. 

2 4 5 

• 18 

15.2 

(*> 

14..- 

15 



» 20 

16.8 






v 28 5 

23.7 




I*>. 


* 30.5 

25.4 





i Ov.*r shortest tariff routes except as noted. 

3 Trunk-line brick scab* extended hy addins? 0.5 cent per 100 pounds for each block of 2.0 mites over 160 
miles, each block of 25 milcsover 4 00 miles, and each block of 30 miles over 7 00 miles, the rate of profession 
of the southern brick #cale. 

3 Computed from rate stated per ton of 2.240 pounds. 

4 Applies over a longer tariff route. 

R Former rate assailed in No. 20409. 

• Former rate assailed in informal complaint. 

" Plus 13 cents per ton of 2.240 pounds. 

• None published. 

• Former rate assailed in No. 20409. plus 13 cents per ton of 2.240 pounds. 

10 Former rate assailed in informal complaint, plus 13 cents per ton of 2.240 pounds. 
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Present rates (except as noted) on imported china clay, in carloads, rates 
sought, and sixth-class rates, in cents per 100 pounds —Continued 



Dis¬ 
tance 1 

Rates 

Ton-mile 

earning 

■sfl 

Brick 
scale 3 

Rates 

sought 

From New York, N. Y.. to—Continued 

Miles 

Cents 

Mills 

Cents 

Cents 

Cents 

Wilder. Vt. 

■> •> ; 

28.5 

21.8 

28.0 

15.3 

15 

Franklin. N. H. 

2s 1 

28.5 

20.3 

28.5 

15.8 

15 

Piercefield. N. Y. 

332 

19.5 

11.7 

28.5 

16.8 

15 

Do. 


5 28.5 

17.2 




Canton. N. Y. 

3 5 s 

20.5 

11.5 

28.5 

17.3 

18 

Do . 


•* 28.5 

15.9 




Berlin. N. Y . 

3*»1 

30.5 

16. J 

30.5 

17.3 

18 

Livermore Falls. Me . 

384 

30.5 

15.9 

30.5 

18.3 


Corinth. N. Y . 

4 21 

18 

8.6 

11 30.5 

18.8 

15 

Glens Fall*. N. Y. 

4 25 | 

18 

8.5 

« 30.5 

18.8 1 

15 

Do . 


*' 28.5 

13.4 




Webster. Me . 

461 

30.5 

13.2 

30.5 

19.8 

18 

From Philadelphia. Pa., to— 







Turners Falls. Mas* . 

27 6 

28.5 

20.7 

28.5 

15.3 

15 

Fort Eii ward. N. Y. 

397 

20 

10.1 

2 8.5 

1 8.3 

15 

Do 


•' 2 * 5 

14.1 




Bellows Fall*. Yt. 

322 

28.5 

17.7 

28.5 

16.8 

15 

D**lano Junction. N. Y. 

444 

20 

9 

30.5 

19.3 

15 

Do 


* •>* 

12.8 




Do 






Do. 







Ticonderojra. N. Y. 

4 46 

7 20 

9.2 

( R ) 

19.3 

15 

Do 


• 28.5 

1 3 




Do. 






Do. 







Wilder. Vt. 

363 

28.5 

15.7 

28.5 

17.3 

15 

Franklin. N. H. 

382 

28.5 

1 4.9 

28.5 

18.3 

15 

Piercefield. N. Y. 

595 

22.5 

7.6 

30 

22.3 

18 

Do. . 







Canton. N. Y. 

543 

22.5 

8.3 

30.5 

21.3 

18 

Do 


B 30 

11 




Berlin. N. Y. 

461 

30.5 

13.2 

30.5 

19.8 

18 


485 

34 

1 4 

34 

20.3 

18 

Corinth. N. Y. 

398 

28.5 

14.3 


18.3 

15 

Glens Falls. N. Y. 

402 

20 

10 


18.8 

15 

Do. . 


* 28.5 

14.2 




Webster. Me. 

362 

34 

12.1 

34 

21.8 

18 


5 Former rate assailed in No. 20409. 

" Former rate assailed in informal complaint. 

7 Plus 13 cents per ton of 2.240 pounds. 

* None published. 

•Former rate assailed in No. 20409 plus 13 cent' per ton of 2.240 pound.-. 

11 Rate of 28.5 cents applies over shorter tariff route*. 
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ORDER 


At a Session of the INTERSTATE COMMERCE COM¬ 
MISSION, Division 5, held at its office in Washington, 

D. C., on the 12th day of July, A. I). 1930 

No. 20482 

R. T. Vanderbilt Company. Incorporated: North American Clay Company: 
Georgia Kaolin Companv: and Edgar Brothers Company 


Atlantic Coast Line Railroad Company; The Akron. Canton & Youngstown Rail¬ 
way Company: Alabama Central Railroad Company; The Alabama Great 
Southern Railroad Company: Alton & [-astern Railroad Company: The Anr. 
Arbor Railroad Company; The Atchison. Topeka and Santa Ee Railway 
Company: Atlanta and West Point Rail Road Company: Atlanta. Birming¬ 
ham and Coast Railroad Company; Atlantic and Yadkin Railway Company 
(A. E. Smith and J. \V. Fry. Receivers): Atlantic City Railroad Company: 
The Baltimore and Ohio Railroad Company: The Baltimore and Ohio Chicago 
Terminal Railroad Company; The Belt Railway Company of Chicago: Besse¬ 
mer and Lake Erie Railroad Company; Birmingham Southern Railroad 
Company: Blue Ridge Railway Company; Boston and Albany Railroad ( I he 
New York Central Railroad Company. Lessee): Boston and Maine Rail¬ 
road; Buffalo & Susquehanna Railroad Corporation; Buffalo. Rochester and 
Pittsburgh Railway Company: Canadian National Railways: The Canadian 
Pacific Car and Passenger Transfer Company. Limited: Canadian Pacific Rail¬ 
way Company: Carolina and Northwestern Railway Company; Carolina. 
Clinchfield and Ohio Railway (Atlantic ('.oast Line Railroad Company and 
Louisville and Nashville Railroad Company. Lessees); Carolina. Clinchfield 
and Ohio Railway of South Carolina (Atlantic Coast Line Railroad Com¬ 
pany and Louisville and Nashville Railroad Company. Lessees); Clinchfield 
Northern Railway of Kentucky (Atlantic Coast Line Railroad Company 
and Louisville and Nashville Railroad Company. Lessees); Catskill Evening 
Line. Inc.; Central Indiana Railway Company: Central of Georgia Railway 
Company: The Central Railroad Company of New Jersey: Central Vermont 
Railway Company (George A. Gaston and J. VV. Redmond.i Receivers); 
Charleston & Western Carolina Railway Company; The Chesapeake and 
Ohio Railway Company; The Chicago and Alton Railroad Company (William 
W. Wheelock and William G. Bierd. Receivers): Chicago and Eastern Illinois 
Railway Company: Chicago and Erie Railroad Company; Chicago & Illinois 
Midland Railway Company: Chicago and North Western Railway Company; 
Chicago. Attica & Southern Railroad Company; Chicago, Burlington & 
Quincy Railroad Company: Chicago Great Western Railroad Company; 
Chicago. Indianapolis and Louisville Railway Company; Chicago, Kalamazoo 
and Saginaw Railway Company; Chicago. Milwaukee and Gary Railway Com¬ 
pany: Chicago, Milwaukee and St. Paul Railway Company (H. E. Byram. 


(I) 



Mark W. Potter, and Edward J. Brundage. Receivers); Chicago. North Shore 
and Milwaukee Railroad Company; The Chicago. Rock Island and Pacific 
Railway Company; Chicago. Saint Paul. Minneapolis and Omaha Railway 
Company; Chicago. South Shore and South Bend Railroad; Chicago. West 
Pullman & Southern Railroad Company; The Cincinnati. New Orleans anc! 
Texas Pacific Railway Company; The Cincinnati Northern Railroad Com¬ 
pany; The Cleveland. Cincinnati. Chicago and St. Louis Railway Company; 
Clyde Steamship Company; Colonial Navigation Company; Columbia. New¬ 
berry and Laurens Railroad Company: Columbus and Greenville Railway 
Company; Dayton and l nion Railroad Company; The Delaware and Hudson 
Company: The Delaware. Lackawanna and Western Railroad Company; 
Detroit and Mackinac Railway Company; The Detroit and Toledo Shore 
Line Railroad Company: Detroit. Caro and Sandusky Railroad Company; 
Detroit. Toledo and I ronton Railroad Company; The Duluth. South Shore 
and Atlantic Railway Company: Lastern Steamship Lines. Inc.: Last St. 
Louis Connecting Railway Company: Elgin. Joliet and Eastern Railway 
Company; Erie \ Michigan Railway \ Navigation Co.; Erie Railroad Com¬ 
pany: Escanaba and Lake Superior Railroad Company; Evansville. Indian¬ 
apolis & Terre Haute Railway Company; Florida East Coast Railway Com¬ 
pany; Frankfort and Cincinnati Railroad Company: Georgia Rail Road \ 
Banking Company, operated as the Georgia Railroad, by Lessees: Atlantic 
Coast Line Railroad Company. Louisville and Nashville Railroad Company; 
Georgia & Florida : Railroad; Georgia. Florida & Alabama Railway Company. 
Georgia Southern and Florida Railway Company: The Gettysburg and 
Harrisburg Railway Company: Goodrich Transit Company; Grand Trunk 
Railway System (.Lines in the l nited States, east of the west bank of the 
Detroit and St. Clair Rivers) comprising the following carriers: Canadian 
National Railway Company. The Champlain and St. Lawrence Railroad 
Company (Canadian National Railway Company. Lessee). The t nited States 
and Canada Rail Road Company (Canadian National Railway Company. 
Lessee): Grand Trunk Railway System (Lines west of Detroit and St. Clair 
Rivers) comprising the following carriers: The Chicago. Detroit and Canada 
Grand Trunk Junction Railroad Company (Canadian National Railway 
Company. Lessee).. Cincinnati. Saginaw and Mackinaw Railroad Compan\ 
(Canadian National Railway Company. Lessee). Detroit. Grand Haven and 
Milwaukee Railway Company. Grand Trunk Western Railway Company. 
Grand Trunk-Milwaukee Car Ferry Company. The Michigan Air Line Rail¬ 
way. Toledo. Saginaw and Muskegon Railway Company: Great Northern 
Railway Company; Green Bay and Western Railroad Company: Greenwich 
& Johnsonville Railway Company: Gulf and Ship Island Railroad Compain . 
The Hartford and New York Transportation Company: The Hocking Valley 
Railway Compan\ : Hudson River Lighterage Corporation; Hudson 
River Navigation Corporation: Illinois Central Railroad Company; 
Illinois Traction System. comprising the following lines: Illinois 

Traction. Inc.. St. Louis Electric Terminal Railway Company: In¬ 
diana Harbor Belt Railroad Company: Jacksonville \ Havana Rail¬ 
road Company: Kewaunee. Green Bay and Western Railroad Company; 
Lake Superior Ishpeming Railroad Company; The Lehigh and Hudson 
River Railway Company; Lehigh and New England Railroad Company: 
Lehigh Valley Railroad Company; The Long Island Rail Road Com¬ 
pany: Louisiana Railway \ Navigation Company; Louisville and Nashville 
Railroad Company: Louisville. Henderson & St. Louis Railway Company. 


Macon. Dublin & Savannah Railroad Company: Maine Central Railroad 
Company: Manistee and Northeastern Railway Company; Manistique and 
Lake Superior Railroad Company: Marinette. Tomahawk Western Rail¬ 
road Company; Maryland and Pennsylvania Railroad Company: The 
Michigan Central Railroad Company; The Minneapolis & St. Louis Railroad 
Company (W. H. Bremner. -Receiver.): Minneapolis. St. Paul \ Sault Ste. 
Marie Railway Company; Missouri Pacific Railroad Company; Mobile and 
Ohio Rail Road Company; Montour Railroad Company; Morristown & Hrie 
Railroad Company: Moshassuck Valiev Railroad Company; Napierville 
Junction Railway Company; The Nashville. Chattanooga & $t. Louis Rail¬ 
way; Natchez & Southern Railway Company; The New Hngland Steamship 
Company; The New Jersey and New York Railroad Company: New Jersey, 
Indiana & Illinois Railroad Company; New Orleans and Northeastern Rail¬ 
road Company; New Orleans Great Northern Railroad Company: New York 
and Pennsylvania Railway Company; The New York Central Railroad Com¬ 
pany: The New York. Chicago and St. Louis Railroad Company: The New 
York Connecting Railroad Company; New York Dock Railway; The New 
York. New Haven and Hartford Railroad Company; New York. Ontario and 
Western Railway Company: New York. Susquehanna and Western Railroad 
Company; Norfolk and Western Railway Company: Norfolk Southern Rail¬ 
road Company: Northern Alabama Railway Company: The Northern Ohio 
Railway Company; Northwestern Railroad Company of South Carolina; 
Norwood \ St. Lawrence Railroad Company: Ocean Steamship Company 
of Savannah; Paducah Illinois Railroad Company; The! Pennsylvania 
Railroad G>mpany: Pere Marquette Railway Company: The Pigeon River 
Railway Company; The Pittsburgh and Lake Hrie Railroad Company: Pitts¬ 
burgh. Chartiers Youghiogheny Railway Company; The Pittsburgh & 

West Virginia Railway Company; The Pittsburgh. Lisbon & Western Rail¬ 
road Company; The Pittsburgh. Shawmut Northern Railroad Company 
(John D. Dickson. Receiver); Quebec Central Railway Company; Raritan 
River Rail Road Company: Reading Company; Richmond. Fredericksburg 
and Potomac Railroad G>mpany: Rutland Railroad Company: St. Louis Mer¬ 
chants Bridge Terminal Railway Company; St. Louis-San Francisco Rail¬ 
way Company: Savannah and Atlanta Railway (Charles H. Gay. Jr.. Re¬ 
ceiver); Seaboard Air Line Railway Company: The Sievern and Knoxville 
Railroad Company; Southern Railway Company: The Staten Island Rapid 
Transit Railway Company; Tallulah Falls Railway Company (J. F. Gray. 
Receiver): Temiskaming and Northern Ontario Railway: Tennessee. Ala¬ 
bama and Georgia Railway: Tennessee Central Railway Company; Ter¬ 
minal Railroad Association of St. Louis: Toledo. Peoria \ Western Rail¬ 
way; The Toledo Terminal Railroad Company: l.'nion Pacific Railroad Com¬ 
pany; I'nion Railroad Company (Pittsburgh. Pa.): The Virginian Rail¬ 
way Company: Wabash Railway Company; Western Maryland Railway Com¬ 
pany: The Western Railway of Alabama; West Jersey and Seashore Rail¬ 
road Company; West Shore Railroad (The New York Central Railroad 
Company. Lessee): West Side Belt Railroad Company: The Wheeling and 
Lake Erie Railway Company; The Wiggins Ferry Company; Winston-Salem 
Southbound Railway Company; Wisconsin & Michigan Railroad Company. 
Wood River Branch Railroad Company; Yadkin Railroad Company; The 
Yazoo and Mississippi Valley Railroad Company: and The Youngstown & 
Salem Southbound Railway Company 


(HI) 


No. 20482 (Sub-No. I) 

West Virginia Pulp and Paper Company 


v. 

Central of Georgia Railway Company; The Ann Arbor Railroad Company; 
Atlanta. Birmingham and Coast Railroad Company; Atlantic Coast Line 
Railroad Company: The Baltimore and Ohio Railroad Company; BulTalo. 
Rochester and Pittsburgh Railway Company: Canadian National Railway 
Company; Canadian National Railways: Carolina. Clinch field and Ohio 
Railway (Atlantic Coast Line Railroad Company and Louisville and Nash¬ 
ville Railroad Company. Lessees); Carolina. Clinchfield and Ohio Railway 
of South Carolina (Atlantic ('oast Line Railroad Company and Louisville and 
Nashville Railroad Company. Lessees); The Central Railroad Companv of 
New Jersey: Charleston & Western Carolina Railway Company: The Chesa¬ 
peake anti Ohio Railway Company; The Chicago and Alton Railroad Com¬ 
pany (William W. Wheelock and William G. Bierd. Receivers); Chicago and 
Eastern Illinois Railway Company: Chicago and Erie Railroad Company; 
Chicago and North Western Railway Company; Chicago. Burlington & 
Quincy Railroad Company; Chicago Great Western Railroad Company; Chi¬ 
cago. Indianapolis and Louisville Railway Company: lhe Chicago. Mil¬ 
waukee. St. Paul and Pacific Railroad Company; Chicago. St. Paul. Minne¬ 
apolis and Omaha Railway Company; The Cincinnati. Indianapolis *\ West¬ 
ern Railroad Company; The Cincinnati. New Orleans and Texas Pacific 
Railway Company: i The Cincinnati Northern Railroad Company; The Cleve¬ 
land. Cincinnati. Chicago and St. Louis Railway Company: The Delaware and 
Hudson Company; The Delaware. Lackawanna and Western Railroad Com¬ 
pany; The Detroit and Toledo Shore Line Railroad Company; Boston and 
Maine Railroad: Detroit. "Toledo and I ronton Railroad Company; Elgin. 
Joliet and Eastern Railway Company: Erie Railroad Company; Evansville. 
Indianapolis "Terre Haute Railway Company: Georgia \ Florida Railroad 
Georgia Rail Road Banking Company. Operated as the Georgia Railroad 
by Lessees: Atlantic Coast Line Railroad Company. Louisville and Nashviile 
Railroad Company: Grand Trunk Railway System < Lines W est of Detroit 
and St. Clair Rivers), comprising the following carriers; The Chicago, 
Detroit and Canada Grand Trunk Junction Railroad Company (Canadian 
National Railway Company. Lessee). Cincinnati. Saginaw and Mackinaw 
Railroad Company ■ (Canadian National Railway Company. Lessee). Detroit. 
Grand Haven and Milwaukee Railway Company. Grand Trunk-Mi!waukee 
Car Ferry Company. Grand "Trunk Western Railway Companv. The Michigan 
Air Line Railway. Toledo. Saginaw and Muskegon Railway Company: Great 
Northern Railway Company; The Hocking Valley Railway Company; Illi¬ 
nois Central Railroad Company; Lehigh Valley Railroad Company; Louis¬ 
ville and Nashville Railroad Company: Macon. Dublin \ Savannah Railroad 
Company: "Lhe Michigan Central Railroad Company: "The Minneapolis A- St. 
Louis Railroad Company (W. H. Bremner. Receiver): Minneapolis. St. Paul 
& Sault Ste. Marie Railway Company; Missouri Pacific Railroad Company, 
Mobile and Ohio Railroad Company: The Nashville. Chattanooga & St. Louis 
Railway: The New York Central Railroad Company; The New York, Chi¬ 
cago and St. Louis Railroad Company; New York. Ontario and Western 
Railway Company; Norfolk and Western Railway Company; Norfolk South¬ 
ern Railroad Company: Northern Alabama, Railway Company; Northern 


(IV) 


Pacific Railway Company; Norwood & St. Lawrence Railroad Company; The 
Pennsylvania Railroad Company; Pere Marquette Railway Company; The 
Pittsburgh and Lake Erie Railroad Company; Reading Company; Richmond, 
Fredericksburg and Potomac Railroad Company; St. Louis Merchants Bridge 
Terminal Railway Company; St. Louis-San Francisco Railway Company; 
Seaboard Air Line Railway Company; Southern Railway Company; Southern 
Railway Company (St. Louis-Louisville Division); Terminal Railroad Asso¬ 
ciation of St. Louis; Wabash Railway Company; Western Maryland Rail¬ 
way Company; West Shore Railroad (The New York Central Railroad Com¬ 
pany. Lessee); The Wheeling and Lake Erie Railway Company; and Winston- 
Salem Southbound Railway Company 


No. 20482 (Sub-No. 2) 

The Harris Clay Company 
t'*. 

Atlantic Coast Line Railroad Company; The Baltimore and Ohio Railroad 
Company; Black Mountain Railway Company; Blue Ridge Railway Com¬ 
pany; Boston and Albany Railroad (The New York Central Railroad Com¬ 
pany. Lessee); Boston and Maine Railroad; Buffalo. Rochester and Pitts¬ 
burgh Railway Company; Carolina, Clinchfield and Ohio Railway (Atlantic 
Coast Line Railroad Company and Louisville and Nashville Railroad Com¬ 
pany. Lessees); Carolina. Clinchfield and Ohio Railway Company of South 
Carolina (Atlantic Coast Line Railroad Company and Louisville and Nash¬ 
ville Railroad Company. Lessees); Central of Georgia Railway Company; 
The Central Railroad Company of New Jersey; The Chesapeake and Ohio 
Railway Company; Chicago and Eastern Illinois Railway Company; Chicago 
and Erie Railroad Company; The Cincinnati, New Orleans and Texas Pacific 
Railway Company; The Cincinnati Northern Railroad Company; Chicago 
and North Western Railway Company; Chicago. Burlington & Quincy Rail¬ 
road Company; Chicago, Indianapolis and Louisville Railway Company; The 
Cincinnati. Indianapolis & Western Railroad Company; Cleveland, Cincin¬ 
nati. Chicago and St. Louis Railway Company; The Delaware and Hudson 
Company; The Delaware. Lackawanna and Western Railroad Company; The 
Detroit and Toledo Shore Line Railroad Company; Detroit, Toledo and 
I ronton Railroad Company; Erie Railroad Company; Georgia Railroad; 
Georgia & Florida Railroad; The Hocking Valley Railway Company; Lehigh 
Valley Railroad Company; Louisville and Nashville Railroad Company; 
Macon, Dublin & Savannah Railroad Company; The Michigan Central Rail¬ 
road Company; The Nashville, Chattanooga & St. Louis Railway; The New 
York Central Railroad Company; The New York. Chicago and St. Louis 
Railroad Company; The New York, New Haven and Hartford Railroad 
Company; New York, Ontario and Western Railway Company;; Norfolk and 
Western Railway Company; Norfolk Southern Railroad Company; The 
Pennsylvania Railroad Company; Reading Company; Richmond. Fredericks¬ 
burg and Potomac Railroad Company; Seaboard Air Line Railway Company; 
Southern Railway Company; Tallulah Falls Railway Company 1 (J. F. Gray. 
Receiver); Wabash Railway Company; Western Maryland Railway Com¬ 
pany; West Shore Railroad (The New York Central Railroad Company, 
Lessee); The Wheeling and Lake Erie Railway Company; Winston-Salem 
Southbound Railway Company 


(V) 


No. 20225 


Empire Floor & Wall Tile Company. Incorporated. 

% ■ 

Carolina. Clinchfield and Ohio Railway (Atlantic Coast Line Railroad Company 
and Louisville and Nashville Railroad Company. Lessees); The Chesapeake 
and Ohio Railway Company: The Baltimore and Ohio Railroad Company; 
The Pennsylvania Railroad Company: and Norfolk and Western Railwav 
Company 

No. 20850 

St. Regis Paper Company; llarrisville Paper Corporation: and Taggart 

Brothers Company. Incorporated 

m » 

V • 

The Ann Arbor Railroad Company; Atlanta. Birmingham and Coast Railroad 
Company; Atlantic ('oast Line Railroad Company; The Baltimore and Ohio 
Railroad Company.; Bangor and Aroostook Railroad Company; Boston and 
Albany Railroad (The New York Central .Railroad Company. Lessee); Bos¬ 
ton and Maine Railroad; Buffalo. Rochester and Pittsburgh Railway Com¬ 
pany: Canadian National Railway Company: Canadian National Railways; 
Carolina. Clinchfield and Ohio Railway (Atlantic ('oast Line Railroad Com¬ 
pany and Louisville and Nashville Railroad Company. Lessees); Carolina. 
Clinchfield and Ohio Railway of South Carolina (Atlantic Coast Line Rail¬ 
road Company and Louisville and Nashville Railroad Company, lessees): 
Central of Georgia Railway Company: The Central Railroad Company of 
New Jersey; Central Vermont Railway Company (George A. Gaston and 
J. W. Redmond. Receivers); Charleston & Western Carolina Railway Com¬ 
pany; The Chesapeake and Ohio Railway Company: The Chicago and Alton 
Railroad Company (William W\ Wheelock and William G. Bierd. Receivers): 
Chicago and Eastern Illinois Railway Company; Chicago and Erie Railroad 
Company: Chicago and North Western Railway Company; Chicago. Burling¬ 
ton & Quincy Railroad Company; Chicago Great Western Railroad Com¬ 
pany; Chicago. Indianapolis and Louisville Railway Company; The Chicago. 
Milwaukee. St. Paul and Pacific Railroad Company; Chicago. St. Paul. Min¬ 
neapolis and Omaha Railway Company: The Cincinnati. Indianapolis and 
Western Railroad Company; The Cincinnati. New Orleans and Texas Pacific 
Railway Company: The Cincinnati Northern Railroad Company; The Cleve¬ 
land. Cincinnati. Chicago and St. Louis Railway Company: The Delaware 
and Hudson Company: The Delaware. Lackawanna and Western Railroad 
Company: The Detroit and Toledo Shore Line Railroad Company: Detroit. 
Toledo and I ronton Railroad Company: Elgin. Joliet and Eastern Railway 
Company: Erie Railroad Company: Evansville. Indianapolis \ Ferre Haute 
Railway Company: Georgia & Florida Railroad: Georgia Rail Road \ Bank¬ 
ing Company, operated as the Georgia Railroad by Lessees: Atlantic Coast 
Line Railroad Company. Louisville and Nashville Railroad Company: Grand 
Trunk Railway System (Lines west of Detroit and St. Clair Rivers), com¬ 
prising the following carriers: The Chicago. Detroit and Canada Grand 
Trunk Junction Railroad Company (Canadian National Railway Company. 
Lessee). Cincinnati. Saginaw and Mackinaw Railroad Company (Canadian 
National Railway Company. Lessee). Detroit. Grand Haven and Milwaukee 
Railway Company. Grand Trunk-Milwaukee Car Ferry Company. Grand 

(VI) 



Trunk Western Railway Company. The Michigan Air Line Railway, Toledo, 
Saginaw and Muskegon Railway Company; Great Northern i Railway Com¬ 
pany; The Hocking Valley Railway Company; Illinois Central Railroad Com¬ 
pany; Lehigh Valley Railroad Company; Louisville and Nashville Railroad 
Company: Macon, Dublin & Savannah Railroad Company; Maine Central 
Railroad Company; The Michigan Central Railroad Company; The Min¬ 
neapolis & St. Louis Railroad Company (W. H. Bremner. Receiver); Min¬ 
neapolis. St. Paul & Sault Ste. Marie Railway Company; Missouri Pacific 
Railroad Company; Mobile and Ohio Railroad Company; The Nashville. 
Chattanooga & St. Louis Railway: The New York Central Railroad Com¬ 
pany; The New York. Chicago and St. Louis Railroad Company; The New 
York. New Haven and Hartford Railroad Company: New York. Ontario and 
Western Railway Company; Norfolk and Western Railway Company; Nor¬ 
folk Southern Railroad Company; Northern Alabama Railway Company; 
Northern Pacific Railway Company; Norwood & St. Lawrence Railroad Com¬ 
pany; The Pennsylvania Railroad Company; Pere Marquette Railway Com¬ 
pany: The Pittsburgh and Lake Hrie Railroad Company; Reading Company; 
Richmond. Fredericksburg and Potomac Railroad Company: : Rutland Rail¬ 
road Company; St. Louis Merchants Bridge Terminal Railway Company; St. 
Louis-San Francisco Railway Company; Seaboard Air Line Railway Com¬ 
pany; Southern Railway Company; Southern Railway Company (St. L.ouis- 
Louisville Division); Terminal Railroad Association of St. Louis; Wabash 
Railway Company; Western Maryland Railway Company; West Shore Rail¬ 
road (The New York Central Railroad Company. Lessee): The Wheeling and 
Lake Hrie Railway Company: and Winston-Salem Southbound Railway 
Company 


No. 20920 

Castanea Paper Company and New York and Pennsylvania Company 

v. 

Atlantic Coast Line Railroad Company; 'The Baltimore and Ohio Railroad 

Company; Blue Ridge Railway Company; Buffalo. Rochester and Pitts¬ 
burgh Railway Company; Carolina. Clinchfield and Ohio Railway (Atlantic 
Coast Line Railroad Company and Louisville and Nashville Railroad Com¬ 
pany. Lessees); Carolina. Clinchfield and Ohio Railway of South Carolina 
(Atlantic Coast Line Railroad Company and Louisville and Nashvilie Rail¬ 
road Company. Lessees); Central of Georgia Railway Company; The Central 
Railroad Company of New Jersey; The Chesapeake and Ohio Railway 

Company; Chicago and Erie Railroad Company; The Cincinnati.New Orleans 
and Texas Pacific Railway Company: The Cincinnati Northern Railroad 

Company; The Cleveland. Cincinnati. Chicago and St. Louis Railway Com¬ 
pany; Erie Railroad Company; Georgia Railroad: Georgia & Florida Rail¬ 
road; Louisville and Nashville Railroad Company: Macon. Dublin & Sa¬ 
vannah Railroad Company; The Nashville. Chattanooga & St.; Louis Rail¬ 
way: The New York Central Railroad Company: The Pennsylvania Railroad 
Company; The Pigeon River Railway Company: Reading Company: Rich¬ 
mond. Fredericksburg and Potomac Railroad Company: Seaboard Air Line 
Railway Company; Southern Railway Company; Tallulah Falls Railway 

Company (J. F. Gray. Receiver); Winston-Salem Southbound Railway Com¬ 
pany: and The New York. Chicago and St. Louis Railroad Compaov 

(VII) 




No. 20930 

International Paper Company and Ticonderoga Pulp and Paper Company 


The Ann Arbor Railroad Company; Atlanta. Birmingham & Coast Railroad 
Company; Atlantic Coast Line Railroad Company; The Baltimore and Ohio 
Railroad Company; Bangor and Aroostook Railroad Company; Boston and 
Albany Railroad (The New York Central Railroad Company, Lessee); Boston 
and Maine Railroad; Buffalo. Rochester and Pittsburgh Railway Company; 
Canadian National Railway Company; (Canadian National Railways; Carolina. 
Clinchlield and Ohio Railway (Atlantic Coast Line Railroad Company and 
Louisville and Nashville Railroad Company. Lessees); Carolina, Clinchlield 
and Ohio Railway of South Carolina (Atlantic Coast Line Railroad Company 
and Louisville and Nashville Railroad Company. Lessees); Central of Georgia 
Railway Companv; The Central Railroad G>mpany of New Jersey; Central 
Vermont Railway Company (George A. Gaston and J. \Y. Redmond. Receiv¬ 
ers); Charleston \ Western Carolina Railway Company; The Chesapeake 
and Ohio Railway Company; The Chicago and Alton Railroad Company 
(William W. Wheelock and William G. Bierd. Receivers); Chicago and 
Eastern Illinois Railway Company; Chicago and Erie Railroad Company; 
Chicago and North Western Railway Company; Chicago. Burlington & 
Quincy Railroad Company; Chicago Great Western Railroad Company: 
Chicago. Indianapolis and Louisville Railway Company; The Chicago. Mil¬ 
waukee. St. Paul and Pacific Railroad Company; Chicago. St. Paul. Minne¬ 
apolis and Omaha Railway Company; The Cincinnati, Indianapolis \ West¬ 
ern Railroad Company; The Cincinnati. New Orleans and Texas Pacific 
Railway Company; The Cincinnati Northern Railroad Company; The Cleve¬ 
land. Cincinnati. Chicago and St. Louis Railway Company; The Delaware 
and Hudson Company; The Delaware. Lackawanna and Western Railroad 
Company; The Detroit and Toledo Shore Line Railroad Company; Detroit, 
Toledo and 1 ronton Railroad Company; Elgin, Joliet and Eastern Railway 
Company; Erie Railroad Company; Evansville. Indianapolis & Terre Haute 
Railway Company; Georgia \* Florida Railroad: Georgia Rail Road & Bank¬ 
ing Company, operated as the Georgia Railroad by Lessees. Atlantic Coast 
Line Railroad Company and Louisville and Nashville Railroad Company; 
Grand Trunk Railway System (Lines west of Detroit and St. Clair Rivers), 
comprising the following carriers: The Chicago. Detroit and Canada Grand 
Trunk Junction Railroad Company (Canadian National Railway Company, 
Lessee). Cincinnati, Saginaw and Mackinaw Rail Road Company (Canadian 
National Railway Company. Lessee). Detroit. Grand .Haven and Milwaukee 
Railway Company. Grand Trunk-Milwaukee Car Ferry Company. Grand 
Trunk Western Railway Company. The Michigan Air Line Railway, and 
Toledo. Saginaw and Muskegon Railway Company: Great Northern Railway 
Company: The Hocking Valley Railway Company; Illinois Central Railroad 
Company; Lehigh Valley Railroad Company; Louisville and Nashville Rail¬ 
road Company: Macon. Dublin & Savannah Railroad Company; Maine Cen¬ 
tral Railroad Company: The Michigan Central Railroad Company: The Min¬ 
neapolis & St. Louis Railroad Company (\V. H. Bremner. Receiver); Minne¬ 
apolis, St. Paul & Sault Ste. Marie Railway Company; Missouri Pacific 
Railroad Company; Mobile and Ohio Railroad Company; The Nashville. 
Chattanooga & St. Louis Railway; The New York Central Railroad Company; 
The New York. Chicago and St. Louis Railroad Company; The New York. 


(VIII) 



New Haven and Hartford Railroad Company; New York, Ontario and West¬ 
ern Railway Company; Norfolk and Western Railway Company; Norfolk 
Southern Railroad Company; Northern Alabama Railway Company; North¬ 
ern Pacific Railway Company; Norwood & St. Lawrence Railroad Company; 
The Pennsylvania Railroad Company; Pere Marquette Railway Company; 
The Pittsburgh and Lake Erie Railroad Company: Reading Company; Rich¬ 
mond. Fredericksburg and Potomac Railroad Company; Rutland Railroad 
Company: St. Louis Merchants Bridge Terminal Railway Company; St. 
Louis-San Francisco Railway Company: Seaboard Air Line i Railway Com¬ 
pany; Southern Railway Company; Southern Railway Company (St. Louis- 
Louisville Division): Terminal Railroad Association of St. Louis; The 
Ticonderoga Railroad Company; Wabash Railway Company: Western Mary¬ 
land Railway Company; West Shore Railroad (The New York Central Rail¬ 
road Company. Lessee): The Wheeling and Lake Erie Railway Company: 
Winston-Salem Southbound Railway Company 


No. 21347 

D. M. Bare Paper Company 

v. 

Central of Georgia Railway Company; The Ann Arbor Railroad Company; 
Atlanta, Birmingham and Coast Railroad Company; Atlantic Coast Line Rail¬ 
road Company: The Baltimore and Ohio Railroad Company; Buffalo. Rochester 
and Pittsburgh Railway Company; Carolina. Clinchfield and Ohio Railway 
(Atlantic Coast Line Railroad Company and Louisville and Nashville Rail¬ 
road Company. Lessees); Carolina. Clinchfield and Ohio Railway of South 
Carolina (Atlantic Coast Line Railroad Company and Louisville and Nashville 
Railroad Company. Lessees); The Central Railroad Company of New Jersey; 
The Chesapeake and Ohio Railway Company; Charleston & Western Carolina 
Railway Company; The Chicago and Alton Railroad Company (William W. 
Wheelock and William G. Bierd. Receivers): Chicago and Eastern Illinois 
Railway Company; Chicago and Firie Railroad Company; Chicago and North 
Western Railway Company; Chicago. Burlington & Quincy Railway Company. 
Chicago Great Western Railroad Company: Chicago. Indianapolis and Louis¬ 
ville Railway Company; The Chicago. Milwaukee. St. Paul & Pacific Railroad 
Company; Chicago. St. Paul. Minneapolis <S; Omaha Railway Company; The 
Cincinnati. Indianapolis & Western Railroad Company; The Cincinnati, New 
Orleans and Texas Pacific Railway Company; The Cincinnati Northern Rail¬ 
way Company: The Cleveland. Cincinnati. Chicago and St. L6uis Railway 
Company; The Delaware. Lackawanna and Western Railroad Company; The 
Detroit and Toledo Shore Line Railroad Company; Detroit. Toledo and Iron- 
ton Railroad Company; Elgin. Joliet and Eastern Railway Company; Erie 
Railroad Company; Evansville. Indianapolis & Terre Haute Railway Com¬ 
pany; Georgia and Florida Railway (H. W. Purvis. Receiver); Georgia & 
Florida Railroad - Georgia Railroad & Banking Company, operated as the 
Georgia Railroad by Lessees; Atlantic Coast Line Railroad Company and 
Louisville and Nashville Railroad Company; Grand Trunk Railway System 
(Lines west of Detroit and St. Clair Rivers), comprising the following car¬ 
riers: The Chicago. Detroit and Canada Grand Trunk Junction Railroad 
Company (Canadian National Railway Company. Lessee), Cincinnati, Sagi¬ 
naw and Mackinaw Railroad Company (Canadian National Railway Com¬ 
pany. Lessee). Detroit. Grand Haven and Milwaukee Railway Company. 


(IX) 


Grand Trunk-Milwaukee Car Ferry Company, Grand Trunk Western Railway 
Company, The Michigan Air Line Company, Toledo, Saginaw and Muskegon 
Railway Company; Great Northern Railway Company; The Hocking Valley 
Railway Company; Illinois Central * Railway Company; Lehigh Valley Rail¬ 
road Company; Louisville and Nashville Railroad Company; Macon. Dublin 
& Savannah Railroad Company; The Michigan Central Railway Company; 
The Minneapolis & St. Louis Railroad Company (W. IL Bremner. Receiver); 
Minneapolis. St. Paul & Sault Ste. Marie Railway Company; Missouri Pacific 
Railroad Company; Mobile and Ohio Railroad Company; The Nashville. 
Chattanooga & St. Louis Railroad; The New York Central Railroad Com¬ 
pany; The New York. Ontario and Western Railway Company; Norfolk and 
Western Railway Company; Norfolk Southern Railroad Company; Northern 
Alabama Railway Company; Northern Pacific Railway Company; The Penn¬ 
sylvania Railroad Company: Pere Marquette Railway Company: The Pitts¬ 
burgh and Lake Erie Railroad Company: Reading Company; Richmond. 
Fredericksburg and Potomac Railroad Company: St. Louis Merchants Bridge 
'Terminal Railway Company; St. Louis-San Francisco Railway Company; 
Seaboard Air Line Railway Company; Southern Railway Company; Terminal 
Railroad Association of St. Louis; Wabash Railway Company; Western 
Maryland Railway Company; West Shore Railroad ( The New York Central 
Railroad Company. Lessee); T he W heeling and Lake Erie Railway Company; 
Winston-Salem Southbound Railway Company; and The New York. Chicago 
and St. Louis Railroad Company 


No. 20409 

International Paper Company and Ticonderoga Pulp and Paper Company 

v. 

The Baltimore and Ohio Railroad Company; Boston \ Albany Railroad (The 
New York Central Railroad Company. Lessee); Boston and Maine Railroad: 
Canadian National Railway Company; Canadian National Railways; The 
Champlain and St. Lawrence Railroad Company (Canadian National Railway 
Company. Lessee); The Central Railroad Company of New Jersey; Central 
Vermont Railway: Company: The Delaware and Hudson Company: The Dela¬ 
ware. Lackawanna \ Western Railroad Compan\ : Erie Railroad Company; 
The Lehigh and Hudson River Railway "Company; Lehigh \ alley Railroad 
Company; Maine Central Railroad Company: The New York Central Rail¬ 
road Company: The New York Connecting Rail Road Company; The New 
York. New Haven and Hartford Railroad Company: New ^ ork. Ontario and 
Western Railway Company; Niagara Junction Railway Compain ; The Penn¬ 
sylvania Railroad Company; Portland Terminal Company; The Pittsburgh 
and Lake Erie Railroad Company: Reading Company: Rutland Railroad Com¬ 
pany: The Ticonderoga Railroad Company: The l nited States and Canada 
Rail Road Company fCanadian National Railwav Company. Lessee): West¬ 
ern Maryland Railway Company; and West Shore Railroad (The New York 
Central Railroad Company. Lessee) 


(X) 


No. 20734 


New Jersey Coated Paper Company; Empire Floor and Wall Tile Company. 
Incorporated: Louis Dejonge and Company; Imperial Porcelain Works; 
Atlantic Terra Cotta Company: Federal Terra Cotta Company: and Low 
Paper Company 

v. 

The Pennsylvania Railroad Company: The Central Railroad Company of New 
Jersey: Reading Company: Erie Railroad Company; The Delaware. Lacka¬ 
wanna and Western Railroad Company: Wharton and Northern Railroad 
Company; Lehigh Valley Railroad Company: The Staten Island Rapid 
Transit Railway Company; and New York. Susquehanna and 'Western Rail¬ 
road Company 


These cases being at issue upon complaints and answers on file, 
and having been duly heard and submitted by the parties and full 
investigation of the matters and things involved having been had, 
and said division having, on the date hereof, made and filed a report 
containing its findings of fact and conclusions thereon,: which said 
report is hereby referred to and made a part hereof: 

It is ordered , That the above-named defendants, according as they 
participate in the transportation, be, and they are hereby, notified 
and required to cease and desist, on or before November 25, 1930, and 
thereafter to abstain, from publishing, demanding, or collecting, for 
the interstate transportation of the commodities described in the 
next succeeding paragraph hereof from and to the points therein 
% set forth, rates in excess of those prescribed in said paragraph. 

It is further ordered , That said defendants, according as they par¬ 
ticipate in the transportation, be, and they are hereby, notified and 
required to establish, on or before November 25, 1930, upon notice 
to this commission and to the general public by not less than 30 days’ 
filing and posting in the manner prescribed in section 6 of the inter¬ 
state commerce act, and thereafter to maintain and apply to the 

* 

interstate transportation of the commodities described in the fol¬ 
lowing table and from and to the points therein set forth, rates 
which shall not exceed those set forth in said table: 




(XI) 




(XI!) 









(XIII) 







It is further ordered , That all rates herein prescribed to Ticon- 
deroga for Ticonderoga Railroad deliver}’ shall not exceed the rates 
herein prescribed to Ticonderoga for delivery on the Baldwin branch 
of the Delaware k Hudson Company. 

And it is further ordered , That this order shall continue in force 
and effect until further order of the commission. 

By the commission, division 5. 

[seal. J George B. McGinty, 

Secretary. 
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INTERSTATE COMMERCE COMMISSION 


No. 20482 

R. T. VANDERBILT COMPANY, INCORPORATED, ET 
AL. v. ATLANTIC COAST LINE RAILROAD COMPANY 
ET AL. 





No. 20482 1 


INCORPORATED, ET 
RAILROAD COMPANY 


R. T. VANDERBILT COMPANY, 
AL. v. ATLANTIC’ COAST LINE 
ET AL. 


Submitted February /°>\ Decided /uiy \ 


Upon further hearing to determine amounts of reparation due on china clay, 
in carloads, from the South, and from north Atlantic ports, chiefly to 
trunk-line and New England territories, under prior findings. 12* 1 C.C. 
591. 167 I.C.C. 319. 177 l.C.C. 1 ( U. and 179 I .C.C. 257; 

1. Petitions of defendants, filed during pendency <»i proceedings, lor further 

hearing and reconsideration with respect To past and future reasonable¬ 
ness of rates assailed, denied. 

2. Findings in prior reports construed in certain rejects, and reparation denied 

on shipments moving from ports at rates in effect prior to August 10. 
1925, which were found not unreasonable in a previous proceeding. 

3. No. 17840 reopened for reconsideration as to unreasonableness of rates in 

past, and upon such reconsideration prior findings modified t<» conform 
with that made in other proceedings involving import rates. 

4. L’pon original hearing of complaints listed in appendix B. rates assailed on 

china clay, in carloads, from points in South Carolina and Georgia, and 
on imported clay, in carloads, from north Atlantic ports, to points in 
trunk-line and New England territories found unreasonable. Reparation 
awarded. Reasonable rates for future prescribed on imported clay. 

Wilbur LaRoi , Jr., Frederick E. Brown, (diaries E. Bell , C. C. 
Ferguson, Mil tan F. Bauman, C. Ii. Marshall, E. E. Hosier, Lewis 
H. Rubin, M. I). W arren, J. Klein, Dabney T. Waring, Harry H. 
Hartman, John W. Gilius, James IV. Harley, and Stephen D. Rice 
for complainants and interveners. 

Charles Clark, U\ A. Cole , Charles H. Blatchford, Francis R. 
Cross , Joseph F. Eshelman, II. Merle Mulloy, and TV. I. Wood¬ 
cock, Jr., fur defendants. 

Other appearances shown in prior reports. 

Report of the Commission on Further Hearing 

By the Commission : 

This report deals with two classes of cases, first, those which are 
here before us on further hearing: had for the purpose of determin¬ 
ing the amounts of reparation due the parties under prior findings, 
and, second, new proceedings wherein the questions for determina- 

1 Appendixes A and B set forth the various proceeding embraced in this report. 
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tion concern past unreasonableness of rates and the right to repara¬ 
tion. The first class of cases, listed in appendix A, was further 
heard together and made the subject of a proposed report. Excep¬ 
tions to this report were filed both by complainants and defendants. 
Our conclusions differ in certain respects from those recommended by 
the examiner. The second class of cases, listed in appendix B, were 
not all heard together, and are covered by three proposed reports. 
Defendants filed exceptions to these reports, to which complain¬ 
ants replied. All of these cases were consolidated for the purpose 
of oral argument. We will consider them in the order above 
mentioned. 

In the original report in no. 20482 and related cases, Vanderbilt 
Co. v. Atlantic Coast Line II. Co 167 I.C.O. 319, herein referred to 
as the Vanderbilt case, decided July 12, 1930, division 5 disposed of 
eight complaints involving carload rates on clay or kaolin, herein¬ 
after called china clay, from producing points in North ; Carolina, 
South Carolina, and Georgia to destinations in central, eastern 
trunk-line, and New England territories, and two complaints, nos. 
20409 and 20734, which involved rates on imported china clay, in 
carloads, from north Atlantic ports to destinations in New Jersey, 
New York, and in New England. 

The division found- as to the eight complaints that the assailed 
rates from the southern producing points “ were, are, and for the 
future will be, unreasonable and unduly prejudicial to the extent 
that, they exceeded, exceed, or may exceed, rates made 16 percent of 
the contemporaneous first-class rates from and to the same points ”, 
prescribed that basis for the future, and awarded reparation. The 
assailed import rates were also found unreasonable to the extent that 
they exceeded 16 percent of the contemporaneous first-class rates 
from and to the same points, plus a charge of 50 cents per net ton 
for handling said traffic from ship side to the cars at the ports. This 
finding, however, as to import traffic was subsequently modified by 
our report on reargument in International Paper Co. v. Baltimore & 
O. R. Co., 177 I.C.C. 191, decided July 14, 1931, hereinafter called 
the International Paper case. We there found that the assailed rates 
on imported china clay in no. 20409 from Portland, Maine, Boston, 
Mass., New York, N. Y., Philadelphia, Pa., and Baltimore, Md., to 
destinations in New York and in New England, and that the assailed 
rates on imported china clay in no. 20734 from Philadelphia to points 
in New Jersey named in the complaint, including Clifton and 
Tottenville, N.Y., “ were, are, and for the future will be, unreasonable 
to the extent they exceeded, exceed, or may exceed, rates made 19 
percent of the contemporaneous first-class rates from and to the same 

194 I.C.C. 




704 INTERSTATE COMMERCE COMMISSION REPORTS 

points, plus a charge of 50 cents per net ton for handling said traffic 
from ship side to cars at the aforesaid ports. ’ ’ 

In the Vanderbilt case, the rates assailed on domestic clay from 
the South, and in the International Paper case, the rates assailed 
on imported clay, to Ticonderoga, X.Y., for Ticonderoga Railroad 
delivery were also found unreasonable to the extent that they ex¬ 
ceeded, exceed, or may exceed rates found reasonable in the respective 
proceedings to Ticonderoga for delivery on the Baldwin branch of 
the Delaware & Hudson Railroad. 

The basis of rates found reasonable for the future and so pre¬ 
scribed in the Vanderbilt case on domestic clay from the South be¬ 
came effective April 25, 1931. The basis of rates found reasonable 
for the future and so prescribed in the International Paper case on 
imported clay became effective December 3, 1931. In both the Van¬ 
derbilt case and the Internaticmal Paper case it was stated that, the 
findings made therein ‘‘are not to be construed as precluding 
reasonable groupings.'’ 

In both of the aforesaid proceedings it was found that certain of 
the complainants asking for reparation had made or received ship¬ 
ments and had paid and borne the charges thereon, and had been 
damaged in the amount that the charges paid exceeded those that 
would have accrued at the rates and charges therein found reason¬ 
able, and that they were entitled to reparation, with interest. It 
was also stated that the amounts of reparation could not be deter¬ 
mined on the records and that the said complainants should comply 
with rule V of the Rules of Practice; also that if any of the other 
complainants which by their complaints ask for reparation have 
made shipments at the rates therein found unreasonable they might 
submit rule V statements accompanied by proof in affidavit form 
that they paid and bore the freight charges, and that if defendants 
object to proof by affidavit, a further hearing might be sought on 
the question of reparation. 

In Xo. 21619, Trenton Potteries Co. v. Baltimore & 0. R. Co., 179 
I.C.C. 257, hereinafter called the Trenton Potteries case, decided 
subsequent to the International Paper case, division 3 found that the 
assailed rates on china clay, in carloads, from Hockessin, Del., to 
Trenton, X. J., “were, are, and for the future will be, unreasonable 
to the extent that they exceeded, exceed, or may exceed rates made 
19 percent of the contemporaneous first-class rates from and to the 
same points’’, : prescribed that basis for the future, and awarded 
reparation. The finding made respecting the right to reparation 
reads as follows: 

We further find that complainant and intervener made shipments and paid 
and bore the charges thereon: that thev have been damaged in the amount that 
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the charges paid exceeded those that would have accrued at the rates herein 
found reasonable; that they are entitled to reparation, with interest. The* 
amount of reparation cannot be determined upon this record and the afore¬ 
mentioned parties should comply with Rule V of the rules of practice. The 
Rule V statements may include any shipments made during the pendency of 
this proceeding accompanied by proof in affidavit form that complainant and/or 
intervener paid or bore the freight charges. If defendants object to proof in 
affidavit form a further hearing may be sought on the question of reparation. 

The defendants refused to certify rule V statements in any of 
the aforesaid proceedings, whereupon, at the request of l interested 
parties, the cases were assigned for further hearing: 

For the purpose of affording parties an opportunity to submit proof of ship¬ 
ments made and of the payment and bearing of the charges thereon, and for 
the purpose of determining the amount of reparation due parties^ under the 
findings in these cases. 2 

Notwithstanding our previous action denying various 1 petitions 
(except as below noted), filed chiefly on behalf of, and supported 
entirely by, the northern lines, seeking a reopening of these cases for 
further consideration with respect to reparation, these lines are here 
still persisting in their efforts in that respect. These efforts are 
evidenced by (1) certain offers of proof made at the further hearing 
and rejected by the examiner because not within the scope of the 
hearing, (2) contentions made upon oral argument, and (3) the 
filing of a petition on the date of the argument and another since. 

In view of this rather unusual situation it becomes necessary that 
we here, preliminary to a consideration of the evidence submitted 
within the scope and purpose of the further hearing, briefly set forth 
our previous action upon the questions concerning which these addi¬ 
tional petitions again deal. The following portrays our previous 
action taken on petitions filed in the Vanderbilt case and the Tren¬ 
ton Potteries case subsequent to our decision therein: 


3 The following eases were assigns! for hearing for tin* purpose alx>ve stated: Nos. 
20482 (sub-no. 1). 20225. 20850. 20929. 20930, 21347. 21619. 20409. and 20374. Com¬ 
plainants in no-. 20482 and 20482 (sub-no. 2) did not ask for reparation and these 
two ca-«*s were not set for further hearing. It appeared, however, that certain inter¬ 
veners in those oa-«*> did a-k for reparation and it was agreed at the further hearing 
to permit such interveners to submit their claim statements. The situation respecting 
no. 17840 will be separately discussed. All of these case- were the subject of the oral 
argument had February 9. 1933. 
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I>afc of filing 


Dorcmojit in Vanderbilt cas»*: 

Petition of olFirial-< , Iu.v , »ificutioM lin«\s Nov. 22. 193<». . . 
for and reconsidera¬ 

tion with r**>f»ect to rat'-.s on lm- 
j*.,rt»-d china clay and a* to repara¬ 


tion. 

. 

Petition of official-classifioation line**! 
for reconsideration of their petition! 
for rear^urnent with re-p.-ot toj 
reparat ion. 

Petition ot defendants for reopening 
for ftirth* r hearing with r«->pect to 
past unreasonaM<-ne«.> and for con¬ 
solidation with certain pending 
<a.*a*>. 

I)o<-.anent fih-d in Trentoti potteries case ! 

P tit ion •: defendant.** for recon-id. ra- 
tion with respc<-f to past unrea »*n*j 
.;i iern-s-. 


Ma;. 


(>ct. 


1 )♦•<•, 


2<». 1931 . . . 


n* 3 i.... 


;jo, 1931 . 


Action of Commission and date taken 


j B> order ot Jan. 12. 1931. import rate 
cases, nos. 2«*409 and 2073 1.r»*ojH*n**«i 
for rearmament and r»*co i>«deration 
upon re<*ords a- made and orders 
therein jni>tpo:u*d. Petition denied 
in other r«-Np« i ts. 

By order of June s.l 931 .petition denied. 


By order ot l>**o. 1.1931.petition <!••?.i-d. 

} Bv «*rder of Keii. l. l!«32.pet it i. .i i ni d. 


! 


On Februarv 1). 1922, Tin* date on which oral argument in these 
cases was had, defendants filed a petition in tin* Vanderbilt cast “for 
further hearing; and reconsideration with respect to past and future 
reasonableness and tin* awards of reparation in tin* principal amount 
of about $200,000. In addition to an answer asking that the peti¬ 
tion be summarily denied, filed by complainants in no. 20920. a motion 
to strike tin' petition has been filed on behalf of certain other com¬ 
plainants. Following tin* filing of the above-mentioned petition, 
defendants on March 1, 1922, filed an application in nos. 20409. 20724, 
and 17S40 “for leave to tile a petition for further hearing and recon¬ 
sideration with respect to reparation on import shipments." l>y 
answer of complainant in no. 20409 we are asked to deny this petition. 

In essence these new petitions urge the same grounds for reopening 
these cases as wen* urged in the prior petitions which were denied. 
Under our Rules of Practice we might well refuse to entertain them. 
However, tin* circumstances which these cases present arc somewhat 
unusual and we will briefly consider the chief reasons urged in sup¬ 
port of tin* petitioners' contentions as set forth in their petition filed 
February 9, 1922, as follows: 

1. Tin* prescription of rates from the South to northern territory 
on a uniform percentage (16 percent) of first-class rates produces 
rates to trunk-line and New England territories, herein called eastern 
territory, about 10 percent lower than to central territory, due to the 
fact that the all-rail class rates to eastern territory, having been made 
to reflect competition of water routes along the seaboard, are on a 
lower level than the class rates prescribed to central territory. Cer¬ 
tain cases are cited wherein we have prescribed one level of rates on 
certain commodities to central and eastern territories. 

Defendants claim that there is now no movement of this clay 
from the South to eastern territory in connection with water routes. 
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However this may be, it is plainly inconsistent with their position 
on original hearing in the Vanderbilt case where, in defense of the 
anomalous situation there shown respecting rates to .eastern terri¬ 
tory, such for instance as ton-mile and car-mile revenues increasing 
with distance, they asserted that such departures from • the gen¬ 
erally recognized principle of rate making resulted from water- 
compelled rates to certain points in the East. Both the northern 
and southern defendants asserted throughout the period during 
which the original proceedings were under consideration, and do 
not deny now, that the all-rail rates on this traffic from the South 
• to eastern territory have in the past been greatly influenced by the 
rates applying in connection with water routes. We see no incon¬ 
sistency in our former action taken in these proceedings in pre¬ 
scribing, rates on this traffic from tin* South to central anti eastern 
territories on the basis of a uniform percentage of the existing and 
approved first-class rates. 


2. That tlit** revision of rates prescribed from tlie South to central 
and eastern territories resulted in a general readjustment, of rates 
on this traffic and involved extensive increase's as well as reductions, 
and reparation should therefore be denied. 

In support of this contention defendants set forth that the 16 
percent basis applied to -V2 representative destinations in central 
territory results in increasing the prior rates in ‘U instances by 
amounts ranging up to as high as $1.22 per ton, while to 211 repre¬ 
sentative destination* in eastern territory the 16 percent basis results 
in increases to :»() points and reductions to 1 Si points. The fact is 
the 16 percent basis a* a whole brought about material reductions 
in the rates to the eastern destinations involved in the Vanderbilt 
case. The original report in that case comments on the indefensible 
rate adjustment then existing from the South to eastern territory 
which was occasioned chiefly by the maintenance by the northern 
carriers of rate factors north of the gateways relatively much higher 
than those maintained by the southern carriers up to the gateways. 
Complainants generally ascribed this situation to a desire of the 
northern carriers to discourage the movement of southern clay to 
eastern territory in competition with imported clay from north 
Atlantic ports. We have here a situation where the prescribed basis 
results generally in a reduction in rates to eastern territory, a large 
region. The mere fact that, to central territory, the prescribed basis 
would result in more increases than reductions in rates, if defend¬ 
ants chose to avail themselves of such increases, which they have 
not done, is not persuasive that we erred in awarding reparation in 
these cases. Upon further consideration of these, as well as other 
matters set forth in the said petition, it is hereby denied. 
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Defendants urge in the petition, which they ask leave to file in 
the import cases, certain grounds in support of their request for 
further hearing and reconsideration respecting our action in award¬ 
ing reparation on reargument in nos. 20409 and 20734 on the 19 
percent basis plus the 50 cents per ton port handling charge there 
approved. The petition purports to embrace no. 17840, but it is not 
discussed. That case was not among those considered in the orig¬ 
inal report in the Vanderbilt case. As before stated, it will here¬ 
inafter be separately treated. Our action here, therefore, on this 
petition is without prejudice to such separate consideration. 

Defendants in their petition place much reliance on the contention • 
that the effect of the prescription of the 19 percent basis of rates on 
this traffic was substantially to preserve the carriers’ revenues. This 
claim, they assert, is supported by certain exhibits filed by them in 
one of the new complaints, hereinafter to be considered, wherein 
reparation is also sought on the 19 percent basis. This contention 
was urged by defendants also in their petition dated October 5, 1931, 
which was denied. The complaint in no. 20409 assailed the rates 
from the five ports heretofore mentioned to eight points in the State 
of Xew York and to seven points in New England where complain¬ 
ants' paper mills are located. The comphrint in no. 20734 assailed 
the rates from Philadelphia to six destinations in Xew Jersey and 
two in Xew York, and from Xew York, X.Y., to two points in Xew 
Jersey. The application of the prescribed 19 percent basis from all 
of the ports to the several destinations involved in these two com¬ 
plaints resulted in far more reductions than increases in the rates 
then existing. Moreover, the reductions on the average were very 
substantial in amount. These complainants were entitled as a mat¬ 
ter of right to a decision on the issues as raised in their complaints. 
The mere fact, if it be a fact, that an extension throughout the gen¬ 
eral territory of the basis of rates which we approved to specific 
destinations located in that general territory would operate to pre¬ 
serve the carriers' revenues should not prejudice that right. 

Xothing new is presented by this petition which justifies the re¬ 
versal of our former action on this matter and the petition is hereby 
denied. 

At the further hearing defendants, without admitting that any of 
the complainants and interveners, herein collectively referred to as 
complainants, are entitled to reparation and without waiving any 
legal right which they may be entitled to assert in that regard or in 
any other respect, entered into a stipulation with complainants, the 
substance of which is as follows: That complainants will submit to 
defendants rule V statements covering their claims accompanied with 
proof by affidavit as to the paying and bearing of freight charges, 
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this manner of proof having been agreed to as sufficient, that com¬ 
plainants will turn over to defendants the freight bills for the pur¬ 
pose of checking, which freight bills will later be returned to com¬ 
plainants, and following this check the parties will undertake to cer¬ 
tify to us agreed statements as to the amounts of reparation due 
under the findings made in these cases. This stipulation is also made 
subject to the determination herein of certain questions raised as 
to the manner in which our findings made in these cases should be 
interpreted. 

Following the making of the aforesaid stipulation numerous rule 
V statements accompanied by affidavits were placed in the record on 
behalf of the several claimants. It was also agreed that i statements 
not then prepared might be filed later. 

The following questions relating to the interpretation to be given 
our findings as they pertain to past unreasonableness of rates have 
arisen: 

1. Do the findings that the rates assailed were unreasonable to the 
extent they exceeded on domestic shipments from the South 16 per¬ 
cent, and on imported shipments 19 percent, of the contemporaneous 
first-class rates from and to the same points, relate to the first-class 
rates in effect when the shipments moved, to the first-class rates in 
effect at the time of the decisions, or those subsequently established? 

Most of the complainants contend that the word 44 contemporane¬ 
ous 77 relates to the first-class rates in effect at the time the ship¬ 
ments moved. As to such shipments, however, that may have moved 
from the South prior to January 15, 1928, the date when the new 
class rates from the South were established, complainants would have 
us construe the word “contemporaneous” as relating to, the first- 
class rates established on that date, because, they say, prior to that 
date the old class rates were on an illogical and hybrid combination 
basis. They also contend that, inasmuch as the southern clay- 
producing points have been grouped in the past and defendants under 
the reasonable grouping authority granted in the report continued 
such grouping in establishing the new basis of rates, we should con¬ 
strue our findings as authorizing the use of these groupings for the 
purpose of arriving at reasonable rates in the past and computing 
reparation instead of computing the rate from each individual ship¬ 
ping point. 

Defendants contend that the findings should be interpreted as 
awarding reparation on domestic shipments from the South on the 
basis of 16 percent of the first-class rates in effect from each shipping 
point on the date of the decision in the Vanderbilt ease, and as to 
imported shipments on the basis of 19 percent of the first-class rates 
prescribed and approved in our recent general revision of eastern 
class rates. 
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It appears unnecessary to discuss this matter. It is plain to us 
that the findings should be interpreted as declaring the rates assailed 
unreasonable in the past to the extent they exceeded 16 percent and 
19 percent, respectively, of the first-class rates in effect at the time 
our order became effective, and we so hold. We cannot sanction the 
construction sought by complainants as to grouping. Grouping the 
points of origin is apparently agreeable to both the shippers and 
carriers. This fact, however, cannot serve to alter our findings, 
which are definite. 

2. Do the findings made relating to rates from southern origins to 
northern destinations include rates applying over the route via 
Shenandoah Junction, W. Va. ? 

Certain rule V statements introduced by complainants in no. 20930 
include shipments moving from the South over the Shenandoah 
Junction route. Defendants contend that such shipments should not 
be included because, they say, the through-commodity rates assailed 
did not apply via that route. They contend that the lawfully appli¬ 
cable rates on such shipments were the local rates to and from 
Shenandoah Junction. They indicate that this route was used at 
times by shippers in order to defeat the regular through-commodity 
rates. 

An examination of the complaint in no. 20930 shows that it was 
directed against all rates and charges on shipments of clay from the 
southern origins there in issue to certain points located in New York 
and in New England. The allegation of unreasonableness was not 
restricted to any particular rates or routes. It was all-inclusive. 
The fact that the applicable rates via Shenandoah Junction were 
made by combination of factors to and from that point does not 
alter the situation. The carriers forming that route are named 
defendants. We therefore affirm our findings of unreasonableness 
as to the rates applicable over the Shenandoah Junction route. 

The next question to be considered is in nature jurisdictional. The 
question is: Does the principle laid down by the Supreme Court in 
Arizona Grocery Co. v. Atchison, T. & S . F. Ry. Co ., 284 U.S. 370, 
hereinafter called the Arizona Grocery case, decided since our report 
on reargument in the import cases, apply here so as to preclude the 
awarding of reparation on shipments of imported clay moving from 
the ports to points in trunk-line territory prior to August 10, 1925. 

As set forth in the original report in the Vanderbilt case , the car¬ 
riers on or about August 10, 1925, reduced generally their rates on 
imported clay from the ports here concerned to destinations in cen¬ 
tral and trunk-line territories. For example, a rate of 18 cents was 
established from all five ports to Niagara Falls, N.Y. The prior 
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rates to that point were 22 cents from Baltimore, Philadelphia, and 
New York, 27 cents from Boston, and either 21 or 25 cents from 
Portland. The 18-cent rate in effect at the time of our report on 
reargument in the import cases was not there assailed. The prior 
rates were assailed and found unreasonable to the ; extent they 
exceeded the basis there approved. 

Subsequent to the reductions of August 10, 1925, certain com¬ 
plaints were filed assailing the rates in effect prior to- August 10, 
1925, from the ports to destinations in central and trunk-line terri¬ 
tories, which would include Niagara Falls, as unreasonable to the 
extent they exceeded the rates established on that date and seeking 
reparation. Division 3, in its decision of June 2, 1927, United States 
Potters' Asso. v. A., C. <£ Y. Ry. Co., 128 I.C.C. 249, hereinafter 
called the United States Potters' ease, found the rates assailed not 
unreasonable and dismissed the complaints. 

At the further hearings in the instant proceedings a statement 
was filed on behalf of complainants in no. 20409, purporting to be 
based on our decision in the import cases, in which reparation is 
claimed on the basis of a rate of 17.5 cents on certain shipments mov¬ 
ing from Philadelphia and Baltimore to Niagara Falls prior to 
August 10, 1925, and on which a rate of 22 cents was charged, and on 
certain shipments moving from Philadelphia to Niagara Falls sub¬ 
sequent to the date mentioned and on which the reduced rate of 18 
cents was charged. 

Defendants urge that the awarding of reparation here on im¬ 
ported shipments which moved at rates found not unreasonable by 
us in the United States Potters' case would be violative of the spirit 
of the decision of tin* Supreme Court in the Arizona Grocery case . 
Complainants assert, on the other hand, that the situation here is 
different from that presented in that case, in that there we awarded 
reparation on shipments which were charged rates maintained in 
accordance with a previous order entered by us in a prior proceed¬ 
ing. The facts here are not the same as those before the court in 
tlie ease cited. However, the identical rates in effect prior to 
August 10, 1925, and here assailed, were found by us not unreason¬ 
able soon after their voluntary reduction. In our opinion, there¬ 
fore, reparation should not be allowed on any shipments moving 
from the ports to points in trunk-line territory at rates in effect prior 
to August 10, 1925, and found not unreasonable in the United States 
Potters' ease. To that extent our prior findings on reargument in 
the import rate cases are hereby modified. 

With reference to the 18-cent rate charged on imported shipments 
subsequent to August 10, 1925, it is sufficient to state that the original 
report in the Vanderbilt case shows that this rate was not assailed. 
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Our findings of unreasonableness, therefore, do not apply to that 
rate. 

The interpretations here placed on our findings in these cases and 
the modification here made will render it necessary for complain¬ 
ants and interveners to correct many of the rule V statements sub¬ 
mitted at the hearing. Complainants and interveners, therefore, in 
accordance with the stipulation entered into between them and 
defendants at the further hearing will be expected to submit to 
defendants rule V statements with appropriate corrections, which 
statements defendants will be expected to promptly check. Follow¬ 
ing this check it is expected tiiat the parties will certify to us agreed 
statements as to the amounts of reparation due under the findings 
made in these cases as here interpreted and modified. As heretofore 
stated, defendants stipulated to accept proof by affidavit that com¬ 
plainants and interveners paid and bore the freight charges. It 
seems hardly necessary here to repeat that defendants in entering 
into the aforesaid stipulation do so without admitting that com¬ 
plainants and interveners are entitled to reparation and without 
waiving any of their legal rights. 

No. I7S40. —No. 17840, Ceramic Traffic Asso. v. P.R.R. Co. y 123 
I.C.C. 591, herein referred to as the Cfrantic case , was originally 
decided on March 25, 1927. Division 4 there found the rates assailed 
on imported china clay and hall clay, in carloads, from Philadelphia 
to certain destinations 3 in New Jersey unreasonable and unduly 
prejudicial, subsequent to August 10, 1925, to the extent they exceeded 
rates made under tin* trunk-line scale prescribed in National Paving 
Brick Mfrs. Asso. v. A.Y.Ry. ('<>.. 68 I.C.C. 213, for application on 
articles in the uniform brick list. That basis was prescribed for 
tin* future and reparation was awarded. A charge of 50 cents per 
ton for handling at the port of Philadelphia when the rail rate was 
less than 9 cents per 100 pounds was found not unreasonable. 

Subs<quently we reopened this proceeding for reargument and 
reconsideration in connection with nos. 20409 and 20734, the import 
cases. In our report on reargument in the International Paper case 
we found that the trunk-line brick scale was an improper measure 
of the rates on imported clay. We there vacated the former order 
entered in no. 17840, and required the maintenance for the future 
from and to the points involved in no. 17840 of the basis of rates 
prescribed in nos. 20409 and 20734, that is 19 percent of the con¬ 
temporaneous first-class rates from and to the same points, plus a 
charge of 50 cents per net ton for handling at the ports. The report 
on reargument in no. 17840 makes no finding as to the reasonable- 
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ness of the rates in the past and, inasmuch as but a small amount 
of the reparation awarded under the original findings in no. 17840 
has been paid, claim statements were offered at the further hearing 
on behalf of certain complainants in no. 17840, in which repara¬ 
tion was claimed on the basis of the difference between the charges 
paid and those which would have accrued on the basis of the trunk¬ 
line brick scale. Xo. 17840 was not set for further hearing but 
defendants agreed, in order that the entire matter might be pre¬ 
sented, that no. 17840 might be called on the question of reparation. 
They did object, however, to the receipt of claims based on the brick 
scale. Defendants urge that inasmuch as on reargument the rates 
involved in this proceeding were not found unreasonable in the past 
no reparation is due. Complainants reply that as no finding was 
made as to past unreasonableness in our report on reargument the 
finding in the original report is controlling. We agree; with com¬ 
plainants. However, the inconsistency between the finding as to 
past unreasonableness made in no. 17840 and that made in nos. 20409 
and 20734 justifies reconsideration of no. 17840. We therefore, on 
our own motion, hereby reopen no. 17840 for reconsideration con¬ 
cerning the reasonableness in the past of the rates there assailed. 

The complaints in nos. 20734 and 17840 assailed the rates from 
Philadelphia to certain points in New Jersey, of which, for example, 
Old Bridge, Matawan, New Brunswick, and Keyport, destinations 
involved in no. 17840, are located in the same territory and not far 
from Metuchen and Woodbridge, X.J., destinations involved in no. 
20734. Perth Amboy as a destination point was involved in both 
cases. At the further hearing claims for reparation were presented 
on behalf of complainants in no. 17840 on import shipments moving 
from Philadelphia to Old Bridge, Matawan, and Keyport during 
rlie period between April 8, 1925, and April 27, 1927. The amounts 
of reparation are based on the difference between a rate of $2.40 
charged to these points and a rate of $1.80 which is the brick-scale 
basis. At the same time statements were introduced on; behalf of 
complainants in no. 20734 claiming reparation on shipments, moving 
within the same period mentioned above from Philadelphia to Me¬ 
tuchen, Woodbridge, and Perth Amboy on the basis of the differ¬ 
ence between rates charged of $2.30 to Perth Amboy, and $2.40 to 
the other two points and a rate of $2.10 based on 19 percent first 
class. The original report in no. 17840 shows the distances from 
Philadelphia to Old Bridge, Matawan, Keyport, and Perth Amboy 
as 71, 83, 109, and 87 miles, respectively. The original report in no. 
20734 shows the distances from Philadelphia to Metuchen and Wood- 
bridge as 64 and 75 miles, respectively. Plainly the findings in these 
two cases as to past unreasonableness are inconsistent. 
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In our report on reargument in nos. 20409 and 20734, in which we 
awarded reparation on the basis of 19 percent of first class, and pre¬ 
scribed that basis for the future in those proceedings and also in no. 
17840, we set forth the reasons why the brick-scale rates do not afford 
a proper basis by which to measure the reasonableness of rates on 
this imported clay. We see no reason for changing the view there 
expressed. 

Kpon further consideration we find that the rates and charges 
assailed in no. 17840 were not unreasonable, or unduly prejudicial, 
except where, subsequent to August 10, 1925, they may have ex¬ 
ceeded rates and charges based on 19 percent of the first-class rates 
in effect at the time rates on that basis beanie effective from and to 
the same points, plus a charge of 50 cents per net ton for handling 
such traffic from ship side to cars at Philadelphia. In such instances 
we find that they were unreasonable and unduly prejudicial to the 
extent of such excess. 


Claims for reparation offered at the further hearing were on be¬ 
half of complainants Matawan Tile Company, Mosaic Tile Com¬ 
pany, Architectural Tile Company, Washington Porcelain Com¬ 
pany, and the Irving Trust Company, receiver of complainant, Old 
Bridge Knamehn! Brick & Tile Company. The evidence shows that 
these complainants paid and bore the charges on the shipments made 
by them. On such shipments as they may have made at the rates and 
charges herein found unreasonable, we find that they have been dam¬ 
aged in the amount that the charges paid exceeded those that would 
have accrued at the rates and charges herein found reasonable, and 
that they are entitled to reparation, with interest, the Irving Trust 
Company being ( entitled as receiver of complainant Old Bridge 
Enameled Brick & Tile Company to any reparation accruing under 
these findings on shipments made by that complainant. The amount 
of reparation that may be due under the findings herein cannot be 
determined from this record and rule V statements should be sub¬ 
mitted to defendants. Such a submission comes within the stipu¬ 
lation entered into by the parties at the beginning of the hearing 
and hereinbefore set forth. 

AVir complaints .—Appendix B shows the dates on which the com¬ 
plaints now to be considered were filed, as well as other pertinent 
information. 

The complainants are corporations which, considered collectively, 
manufacture and sell paper, paper articles, rubber goods, leather, 
cotton and burlap bags, oilcloth, shade cloth, and chinaware at vari¬ 
ous points in New York, Rhode Island, Massachusetts, Connecticut, 
and New Jersey. Thirteen of the complaints and the petition of in¬ 
tervention in 24869 collectively assail as unreasonable the rates on 
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china clay, in carloads, shipped prior to April 25, 1931, from Dry 
Branch, McIntyre, and Gordon, Ga., Bath, Langley, Graniteville, 
and Warrenville, S.C., to Newton Falls, Potsdam, Johnson City, 
Fulton, Minetto, Solvay, and Canajoharie, N.Y., Garfield, Dundee, 
and Delawanna, X.J., Canton Junction, Holyoke, and Brighton, 
Mass., Darlington, R.I., and Hartford, Conn. Inasmuch as rates 
from and to these points have been established on the basis pre¬ 
scribed in the Vanderbilt ease , reparation only is sought. 

Rates on imported clay are assailed in three separate complaints 
as well as in two complaints which also assail rates from the South. 

By agreement between the parties the records and reports made 
and entered in the Vanderbilt ca.se and in the International Paper 
case , were, by reference, made parts of the records in all of these 
new proceedings. Complainants rely chiefly on the findings made 
in those proceedings to support their claims of unreasonableness. At 
the outset it should be stated that proof of the paying and bearing 
of freight charges by complainants and intervener was submitted by 
direct evidence in some instances, and in others by affidavits attached 
to claim statements. Defendants do not question its sufficiency. In 
fact, the parties agreed as they did upon further hearing in the Van¬ 
derbilt case , that if reparation is found due and complainants sub¬ 
mit to defendants rule V statements covering their claims, accom¬ 
panied by freight bills and proof in affidavit form as to the paying 
and bearing of freight charges, defendants, without admitting that 
complainants are entitled to reparation and without waiving any 
of their legal rights, will undertake to check such statements; and 
that the parties will then undertake to certify to us agreed state¬ 
ments of the amounts of reparation due under the findings. 

We will first consider the rates from the southern producing points. 
The following table, compiled from exhibits of records, is illustrative 
of the rates assailed and those based on 16 percent of the contempo¬ 
raneous first-class rates, on which basis reparation is sought: 


From— 

To— 

Kate as¬ 
sailed 
(per m l 
ton') 

Hate on 

1 6 percent 
basis (per 
net ton) 

Bath. S. C. 

Potsdam, N. Y. 

Cents 

720 

040 

Cents 

680 

749 




....do. 

?* 2 s 

*•> V 


.... do. 

717 

Langley. S. C. 

Darlington. K. I. 

781 

6*27 

Graniteville. S. C. 

Canton Junction. Mass. 

7M 

624 


Fulton. V. Y. 

7 an 
71)2 

680 

650 

580 

640 

Do. 

Hartford. Conn. 

Langlev, S. C. 

Garfield. .V. J. 

Warrenville. S. C. 

Johnson City. N. Y. 

7 50 


.... do. 


680 

5X3 

Bath. S. C. 

Delawanna. N. J. 

61)7 

697 


Dundee, N. J. 

600 


Solvav. X. Y. 
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The following will serve to illustrate the distances the shipments 
moved from the southern origins, the loading per car, and the 
earnings per car-mile: 


; To— 

Ship¬ 

ments 

Average 

distance 

Average- 

weight 

Average 

earnings 

per 

car-mile 



Miles 

Pounds 

Cents 

Xewton Falls. X. Y. 

Darlington. R. I. 

139 

1.3 CO 

80.32£ 

24.5 

Canton Junction. Ma.*<. 

Brighton. Mass. 

Hoi voice. Mass. 

- 14 

1.013 

:»8.465 

27.4 

Dclawanna. X. J. 

Hartford. Conn. 

10 

) 

SOT 

70.990 

30.5 

Garfield. X. J. 

Johnson Citv. X. Y. 

© 

■?! 

H 

1 793 to 1.322 

02.095 

2 1 >.9 to 27.5 


1 Range in distance. 2 Range in earnings. 


The general matters urged in support of the contention that these 
complaints should be dismissed are the same as those which we have 
already considered in connection with defendants’ petitions for a 
reopening of the Vanderbilt case. It is unnecessary to discuss them 
again. In connection with the transportation to Xewton Falls some 
testimony was offered for the purpose of showing difficult operating 
conditions over the Xewton Falls branch and certain divisions of the 
Xew York Central Railroad. Xothing is shown, however, that would 
justify rates to Xewton Falls on this long-haul traffic from the South 
different from the basis which we have approved to other points in 
eastern territory, namely, a uniform percentage of the first-class 
rates. 

The points of origin involved are the same as in the Vanderbilt 
case. The destination territory is likewise the same. In fact, many 
of the destinations considered are comparatively near to specific 
points to which the rates were found unreasonable in the past in the 
Vanderbilt ease. 

\Ye find that the rates assailed in these respective proceedings on 
domestic clay from the South were unreasonable to the extent they 
exceeded rates made 16 percent of the first-class rates in effect from 
and to the same points at the time tiiat basis became effective. 

We further find that complainants and intervener made or re¬ 
ceived the shipments as described, and paid or bore the charges 
thereon; that they were damaged thereby in the amount of the 
difference between the charges paid and those which would have 
accrued at the rates or basis of rates herein found reasonable; and 
that they are entitled to reparation, with interest, on all shipments 
not barred by the statute. Complainants and intervener should 
comply with rule V of the Rules of Practice. 
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We next consider the complaints assailing the rates on imported 
clay. Collectively complainants allege that the rates charged on 
various shipments of imported clay, in carloads, from Philadelphia, 
Boston, New York, Portland, and Weehawken, N.J., to Minetto, 
Solvay, and Syracuse, X.Y., and Delawanna, N.J., were and are 
unreasonable and unduly prejudicial. Reasonable rates for the 
future and reparation on past shipments and on those moving during 
the pendency of the proceedings, are sought. In no. 25396 a viola¬ 
tion of the long-and-short-haul provision of section 4 of the act also 
is alleged. The departure referred to was occasioned through error 
in tariff publication and has been corrected. It will not be further 
considered. 

The following is illustrative of the rates assailed: 


Krom- - 

' 1 

To— 

Rato per 
net ton 




Cents 

36<> 

360 

410 

320 





. * . 



IMawuntia ... 

: 



Complainants seek reparation and rates for the future on the 
basis of 19 percent of the contemporaneous first-class rates from 
and to the same points, plus a charge of 50 cents per net ton for 
handling at the ports, which is the basis approved in the Interna¬ 
tional Paper ease. 

The complaints, except no. 25396, which assails the rate charged 
from Philadelphia to Delawanna, were all heard together on one 
record. It was agreed between complainants and defendants in 
the cases jointly heard that the decision in such cases*should be 
governed bv the ultimate decision made by us or the courts in'the 
Vanderbilt ease and International Paper ease. In view of this fact 
the only evidence offered in these cases, except no. 2531)6, related 
to the paying and bearing of freight charges. As heretofore stated, 
by agreement the records and reports made and entered in the two 
proceedings above cited were, by reference, made parts of the records 
in all of these cases. Exhibits offered for complainant in no. 25396 
show that 26 shipments moved from Philadelphia to Delawanna 
between December 12, 1928, and April 9, 1932. They moved over 
three different routes specified by complainant. Nine shipments 
moved over the short route, 102 miles, which embraces lines of the 
Pennsylvania Railroad Company to Kearney Junction, X.J., and of 
the Delaware, Lackawanna and Western Railroad Company beyond. 
Fourteen shipments moved over lines of the Reading Company to 
Bethlehem, Pa., Central Railroad Company of New Jersey to Phil- 
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lipsburg, Pa., and Delaware, Lackawanna & Western beyond, 149 
miles. The three other shipments moved over the same route as 
that next above mentioned except that from Bethlehem to Phillips- 
burg they moved over the line of the Lehigh Valley Railroad Com¬ 
pany. The distance over this route is also shown as 149 miles. All 
the distances shown are said to include a constructive distance of 
10 miles to cover tiie movement from West Philadelphia, Pa. The 
rate charged, which applied and still applies over all three routes, 
was and is 220 cents per net ton, composed of 270 cents for the 
line-haul movement, plus a charge of 50 cents per net ton for load¬ 
ing at the port. Based on the average loadings and the line-haul 
rate of 270 cents, the shipments moving over the short route pro¬ 
duced average revenue per car-mile of about 124 cents and those 
moving over the other routes approximately 77 cents per car-mile. 
Complainant shows that 19 percent of the first-class rate in effect 
between the points involved prior to December 2. 1921, produces 
a rate of 160 cents per net ton, which if similarly applied to the 
average loadings would produce corresponding car-mile earnings 
of 72 and 56 cents, respectively. Complainant shows that the line- 
haul rate of 270 cents here assailed is 24.1 percent of the present 
first-class rate from Philadelphia to Delawanna as compared with 
rates for similar distances from Philadelphia to various points in 
Xew Jersey which range from 16 to 19.5 percent of the present 
first-class rates. The line-haul rate of 270 cents was equivalent 
to 22.5 percent of the first-class rate in effect from Philadelphia 
to Delawanna prior to December 2. 1921, which is likewise shown 
to be a much higher percentage than concurrently prevailed between 
the rates on clay and the first-class rates for similar distances from 
Philadelphia to various other points in Xew Jersey. 

Defendants contend that the rate assailed was not unreasonable. 
They show that it was lower than would have prevailed had the 
rate in effect on January 1. 1910, been simply subjected to subse¬ 
quent authorized general increases and reductions. They show that 
the rate charged was the same as applied from Philadelphia for 
similar distances to certain other points in Xew Jersey, such as 
Passaic. Paterson, and Bloomfield. The rate assailed is also com¬ 
pared with comparatively higher rates charged during the period 
from October 1, 1927, to March 31, 1928, on 26 carloads of clay from 
Philadelphia to 10 points in trunk-line territory. Those rates are 
shown to have been much higher than would result from the basis 
approved in the International Paper case. The present rates from 
Philadelphia to such points are not shown. 

In support of their claim that no reparation should be awarded, 
defendants give the results of a rerating of movements of clay for 
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representative periods from the ports of Philadelphia, Boston, and 
Portland, the chief ports of entry, to destinations in eastern terri¬ 
tory. As the result of such rerating they estimate that the general 
application to such territory of the basis of rates prescribed in the 
International Paper case would not only preserve the carriers' rev¬ 
enue but would actually produce an increase of $36,000.! This claim 
is not new; it is among the matters urged by defendants in the pre¬ 
vious petitions filed by them seeking a reopening of those proceed¬ 
ings, which petitions, after having received due consideration, were 
denied. Moreover, in view of this claim it is not clear why defend¬ 
ants had, up to the time of the filing of their briefs and exceptions 
in tiiese proceedings, failed to establish to points throughout eastern 
territory the basis of rates prescribed in the International Paper 
cast. These briefs set forth that the 19 percent basis had been pub¬ 
lished oniy to the extent necessary to comply with the order in that 
case. 

Defendants also contend that in the event that reparation is here 
awarded we should take into consideration the fact that 17 of the 
shipments involved in no. 253,96 moved over routes designated by 
complainant which were nearly 50 percent longer than the short 
route. In this connection they cite Prairie Pipe Line CO. v. A. W. 
Up. Co., 146 l.C.C. 149, and Magnolia Petroleum Co. v. Chicago , 
It. /. d* (i. Iig. Co., 151 l.C.r. 795. The evidence here shows that 
the class rates and the rates on clay from Philadelphia to Delawanna 
were and are the same over all three of the routes here used. The 
situation here is not the same as we had before us in the cases above 
cited, ruder all the circumstances we see no reason why; we should 
here make any exception to the percentage of the contemporaneous 
first-class rate basis approved in the International Paper ease. 

We find that the rates here assailed on imported china clay were, 
are, and for the future will be, unreasonable to the extent they ex¬ 
ceeded, exceed, or may exceed, rates made 19 percent of the present 
first-class rates from and to the same points, plus a charge of 50 
cents per net ton for handling said traffic from ship side to cars 
at the ports. We further find that complainants made or received 
the shipments as described, and paid and bore the charges thereon; 
that they have been damaged thereby in the amount of the dif¬ 
ference between the charges paid and those which would have ac¬ 
crued at the rates or basis of rates herein found reasonable; and 
that they are entitled to reparation, with interest, on all such ship¬ 
ments not barred by the statute. Complainants should comply with 
rule V of the Rules of Practice, and the statements may include ship¬ 
ments made since the complaints were filed if accompanied by proof 
in affidavit form that complainants paid and bore the charges 
194 I.C.C. 
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thereon. The rates prescribed will remove any existing undue 
prejudice. 

In establishing rates for the future there may be added to those 
heretofore approved the present authorized emergency charges. An 
order for the future will be entered. 

Porter, Commissioner, dissenting in part: 

The majority prescribe a lower basis of rates on the imported 
clay than on the domestic product. For the reason stated in Com¬ 
missioner Maiiaffies separate expression in the International Paper 
case, supra, in which I joined, it is my opinion that the imported 
product should take rates at least no lower, mile for mile, than the 
domestic product. 

Mahaffie, Commissioner, dissenting in part: 

In my opinion, the level of rates here fixed by the majority for 
reparation purposes are below reasonable maximum for the services 
rendered. On this account and for the reasons stated in my expres¬ 
sion in the International Paper case , supra , I am unable to concur in 
that phase of the findings of the majority. 

1 am authorized to state that Commissioner Lee concurs in this 
expression. 

Commissioners Eastman and Miller did not participate in the 
disposition of these cases. 


APPENDIX A 

No. 20482. R. I. Vanderbilt Company, Incorporated, et al. v. Atlantic Coast 
Line Railroad Company et al. 

No. 20482 (Sub-No. 1). West Virginia Pulp Sr Paper Company v. Central of 
Georgia Railway Company et al. 

No. 20482 (Sub-No. 2). Harris Clay Company v. Atlantic Coast Line Railroad 
Company et al. 

No. 20225. Empire Floor Sr Wall Tile Company. Incorporated. \. Carolina. 
Clinchfield Sr Ohio Railway et al. 

No. 20850. St. Regis Paper Company et al. v. Ann Arbor Railroad Company 
et al. 

No. 20929. Castanea Paper Company et al. v. Atlantic Coast Line Railroad 
Company et al. 

No. 20930. International Paper Company et al. v. Ann Arbor Railroad Com¬ 
pany et al. 

No. 21347. D. M. Bare Paper Company v. Central oi Georgia Railway Com¬ 
pany et al. 

No. 21610. Trenton Potteries Company v. Baltimore Sr Ohio Railroad Com¬ 
pany et al. 

No. 17840. Ceramic Traffic Association v. Pennsylvania Railroad Company 
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No. 20409, International Paper Company et al. v. Baltimore S' Ohio Railroad 
Company et al. 

No. 20734. New Jersey Coated Paper Company et al. v. Pennsylvania Rail¬ 
road Company et al. •• 

APPENDIX B 

No. 24869, Newton Falls Paper Company, Incorporated, v. New York Central 
Railroad Company et al. —Complaint filed November 13, 1931, covers rates 
from Dry Branch and McIntyre. Ga.. Langley and Graniteville, S.C., to Newton 
Falls. N.Y.. prior to April 25, 1931. Seven informal complaints were filed. 
One filed November 1. 1930. and another on April 27, 1931, were closed Novem¬ 
ber 3, 1931. one on November 1. 1930. one on April 27, 1931. and another on 
January 6. 1931. were closed July 10. 1931; and one on November 1. 1930, 
and another on April 27. 1931. were held in abeyance pending disposition ol 
Docket No. 24327. 

No. 24869 (Sub-No. 1), Blackstone Glared Paper Company et al. v . New York, 
New Haven S' Hartford Railroad Company et al. —Complaint filed December 7, 
1931, covers rates from Bath and Langley. S.C.. to Darlington. R.I., between 
January 1. 1929. and April 24. 1931. inclusive. Two original and one supple¬ 
mental informal complaints, filed November 7. 1930. December 26. 1930. and 
October 27, 1931, respectively, were closed November 5. 1931. 

No. 24869 (Sub-No. 2). Plymouth Rubber Company, Incorporated, v. New 
York. New Haven S' Hartford Railroad Company et al. —Complaint filed De¬ 
cember 21. 1931. covers rates from Graniteville. S.C.. to Canton Junction. Mass., 
between December 15. 1929. and April 24. 1931. inclusive. 

No. 24869 (Sub-No. 3). Craftex Company v. Boston S' Albany Railroad et al .— 
Complaint filed December 30. 1931. covers rates from Bath and Langley, S.C., 
to Brighton. Mass., between September 1. 1929. and April 24. 1931, inclusive. 
Two informal complaints were filed December 26. 1930. and closed November 
12. 1931. 

No. 24869 (Sub-No. 4). Pawtucket Glazed Paper Company, Incorporated, v. 
New York, New Haven S' Hartford Railroad Company et al. —Complaint filed 
March 23. 1932. covers rates from Langley. S.C.. to Darlington. R. I., betw-een 
July 24. 1929. and April 24. 1931, inclusive. An informal complaint filed 
November 8. 1930. was closed November 5. 1931. 

Hampden Glazed Paper and Card Company intervened in the foregoing cases 
and requests reparation on a carload of clay shipped from Langley. S.C.. to 
Holyoke. Mass., on March 14. 1931. 

No. 24958. Racquette River Paper Company v. Baltimore S' Ohio Railroad 
Company et al. —Complaint filed December 24. 1931. covers rates from Bath. 
S.C.. to Potsdam. N.Y.. between December 15. 1928. and April 24. 1931. in¬ 
clusive. An informal complaint filed December 15. 1930. was closed November 
II. 1931. 

No. 24971. Endicott Johnson Corporation et al. v. Erie Railroad Company 
et al. —Complaint filed December 31. 1931. covers rates from McIntyre and 
Gordon. Ga.. and Langley. Graniteville. and Warrenville. S.C.. to Garfield. N.J., 
Hartford. Conn., and Johnson Citv, N.Y.. since November 12. 1928. Five in¬ 
formal complaints were filed. One filed November 12. 1930. was withdrawn 
November 11. 1931: two. one filed November 12. 1930. and one May 14. 1931, 
were closed July 6. 1931, and July 10. 1931. respectively: and two filed May 27. 
1931. were closed July 10. 1931. and November 3. 1931. respectively. 
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No. 25238. O sue go Falls Corporation v. Atlantic Coast Line Railroad Company 
rt al. —Complaint filed April 23. 1932. as amended, covers rates from McIntyre. 
Ga.. to Fulton. N.Y. An informal complaint filed August 17, 1931. and amended 
September 11. *1931. was closed November 7. 1931. 

No. 25262. T. R. Goodlatte dr Sons. Incorporated, v. Baltimore dr Ohio Railroad 
Company et al. —Complaint filed May (>. 1932. covers rates prior to April 25, 
1931. from Bath. S.C.. to Delawanna. N.J. 

No. 25289. Nez? York Belting dr Racking Company v. F.rie Railroad Company 
et al. —Complaint filed April 21. 1932. covers rates from Graniteviile. S.C.. to 
Dundee. N.J.. between April 24. 1930. and April 25. 1931. 

No. 24327. Columbia Mills. Incorporated, v. Atlantic Coast l.me Railroad 
Company et al. —Complaint filed February 2(>. 1931. covers rates from McIntyre. 
Ga.. also from Philadelphia. Pa., and Boston. Mass., to Minetto. N.Y. 

No. 24327 (Sub-No. 1). Arkell S' Smiths v. Atlantic Coast Line Railroad Com¬ 
pany et al. Complaint filed February 2<>. 1931. covers rates from McIntyre. Ga.. 
and I.angley. S.C.. to Canajoharie. N.Y. 

No. 24 327 (Sub-No 2 >. Pass & Seymour. Incorporafed. v. Pennsylvania Rail¬ 
road Company et al. Complaint tiled April 2Y 1931. covers rates from l.anglev. 
S.C.. also from Philadelphia. Pa.. to Solvay. N.Y. 

No. 243(»0. Onondaga Pottery Company v. Boston dr Maine Railroad et al .— 
Complaint filed March 24. 1931. covers rates from New York. N.Y.. Philadelphia. 
Pa.. Weehawken. N.J.. Boston. Mass., and Portland. Maine, to Syracuse. N.Y. 

No. 24360 i Sub-No 1). Iroquois China Company r. Boston dr Maine Railroad 
et al.— Complaint filed March 2(>. 1931 covers rates from Philadelphia. Pa., and 
Portland. Maine, to Solvay. N.Y. 

No. 2539(>. T. R. Goodlatte 'dr Sons. Incorporated, v. Central Railroad Company 
t>i Xeii' fersey et al. —Complaint filed July 2. 1932. as amended August 20. 1932. 
covers rates from Philadelphia. Pa., to Delawanna. N.J. An informal com¬ 
plaint filed May 9. 1930. was pending when the formal complaint was filed. 
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APPENDIX “B” 

True copies of the orders of the Interstate Commerce 
Commission for the payment of money for the ex¬ 
action from plaintiffs-appellees by defendants- 
appellants of rates in excess of reasonable rates. 
One order was introduced in evidence in each suit. 

Order dated October 8. 1934 was introduced in No. 

6844. 

Order dated January 8, 1934 was introduced in No. 

6845. 

Order dated August 21, 1934 was introduced in No. 

6846. 

Order dated March 12, 1934 was introduced in No. 

6847. 

Order dated September 14, 1934 was introduced in No. 

6848. 
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ORDER 

At a General Session of the INTERSTATE COM¬ 
MERCE COMMISSION, held at its office in 
Washington, D. C., on the 8th dav of October, A. 
I). 1934 

No. 20409 

International Paper Company, et al. 

v. 

The Baltimore & Ohio Railroad Company, et al. 


No. 20482 (Sub-No. 1) 

Virginia Prim & Paper Company 

v. 

Central of Georgia Railway Company, et al. 

It appearing. That on July 3, 1933, the Commission 
entered its report on further hearing in the above en¬ 
titled proceedings, and these proceedings now coming 
on for further consideration on the question of repara¬ 
tion, and the parties having tiled stipulations with re¬ 
spect to the shipments involved, based on statements 
tiled as exhibits at said further hearing, which stipu¬ 
lations and report of July 3, 1933, and prior reports 
herein are hereby referred to and made parts hereof: 
we find that complainants shown in the following table 
are entitled to awards of reparation from the defen¬ 
dants named below in the amounts set opposite their 
respective names, with interest: 
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Complainants 

Defendants 

Amounts 

International Paper 

Company 

B&M and NYC 

? 1,072.06 

Do 

Penn; WS and NYC 

14.77 

Do 

iYTiii and NYC 

ILLS 

W es t V i rg in ia Pu 1 p 

and Paper Company 

CofGa: Sou; N&W; 1*01111 and D&H 

(5.350.9S 

Do 

CofGa; Sou: Penn and DA:II 

7,059.39 

Do 

CofGa : and DA: 11 

37.12 

Do 

MD&S; Sou; N&W; Ponn and D&H 

222.S0 

Do 

MD&S; Sou; N&W; W.M; Reading; 



CRRofNJ and D&II 

25.51 

Do 

MD&S; CofGa: Sou: N&W; WM ; 



Reading; CRRofN.I and D&II 

4*53.24 

Do 

MD&S; CofGa; Sou; Ponn and D&II 

999.63 

Do 

MD&S; CofGa; Sou; N&W; Ponn 



and D&II 

23.60 

Do , 

MD&S; SAL; RF&P; Ponn and D&II 

109.53 

Do 

MD&S and D&H 

11 LOS 

Do 

CofGa; Sou; N&W; Ponn and D&H 

703.39 

Do 

CofGa; Sou; WS; N&W; WM: 



Reading; CRRofN.I and D&H 

29.95 

Do 

CofGa: Sou; N&W; WM; Reading; 



CRRofN.I and D&H 

220. *9 

Do 

CofGa; Sou; Penn and D&II 

17S.23 

Do 

CofGa and D&H 

115.20 

Do 

MD&S; Sou; WS; N&W; Ponn and D&II 

302.80 

Do 

MD&S; Sou: N&W; Ponn and D&H 

47.1S 

Do 

MD&S; Sou; Ponn and D&H 

42.47 

Do 

MD&S; CofGa: Sou; Ponn and D&H 

19.94 

Do 

MD&S; SAL; RF&P; Ponn and D&H 

21.98 

Do 

MD&S; SAL; RF&P; Ponn and D&H 

7 7.->*» 


It is therefore ordered. That the defendants, named 
in each of the groups shown in the above table, be, and 
they are hereby, authorized and directed to pay unto 
the complainants shown opposite said groups, on or 
before November 27, lh.‘>4, the amounts set opposite 
their respective names in said table, with interest 
thereon at the rate of 6 per cent per annum from the 
respective dates of payment of the charges assailed, as 
reparation on account of unreasonable rates charged 
for the transportation of numerous carloads of clay 
from producing points in North Carolina, South Car¬ 
olina and Georgia to destinations in central, eastern 
trunk-line, and New England territories; and imported 
china clay from north Atlantic ports to destinations in 
the States of New Jersey, New York, and in New Eng¬ 
land. 

Bv the Commission. 

GEORGE B. McGINTY 

(Seal) Secretary 
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B&M 

CofGa 

CRRofXJ 

D&H 

MD&S 

XYC 
X& W 
Penn 
Reading 
RF&P ‘ 


Sou 

SAL 

ws 

WM 


IXDEX OF ABBREVIATIONS 

Boston & Maine Railroad 

Central of Georgia Railway Company 

The Central Railroad Company of Xew 

.Jersev 

* 

The Delaware & Hudson Company 
Macon, Dublin & Savannah Railroad Com¬ 
pany 

The Xew York Central Railroad Company 
Xorfolk Western Railway Company 
The Pennsylvania Railroad Company 
Reading Company 

Richmond, Fredericksburg & Potomac 
Railroad Company 
Southern Railway Company 
Seaboard Air Line Railway Company 
West Shore Railroad (The Xew York 
Central Railroad Company, Lessee) 
Western Maryland Railway Company 
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ORDER 

At a General Session of the INTERSTATE COM¬ 
MERCE COMMISSION, held at its office in Wash¬ 
ington, D. C., on the 8th day of January, A. D. 1934 

No. 20482 

R. T. Vaxdf.rbilt Company, Inc., et al. 

v. 

Atlantic Coast Line Railroad Company, et al. 

No. 21619 

The Trenton Potteries Company 

v. 

The Baltimore & Ohio Railroad Company, et al 

No. 17840 

Ceramic Traffic Association 

v. 

The Pennsylvania Railroad Company, et al. 

No. 20225 

Empire Floor 4c Wall Tile Company, Inc. 

v. 

Carolina, Clinchfield & Ohio Railway, et al. 

No. 20929 

Castanea Paper Company, et al. 

v. 

Atlantic Coast Line Railroad Company, f.t al. 

No. 25289 

New York Belting & Packing Company 

v. 

Erie Railroad Company, et al. 
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Xo. 24971 

Endicott Johnson Corporation. et al. 

v. 

Erie Railroad Company, et al. 

Xo. 24958 

The Racquette River Paper Company 

v. 

The Baltimore & Ohio Railroad Company, et al. 

Xo. 25238 

Oswego Falls Corporation 
v. 

Atlantic Coast Line Railroad Company, et al. 

It appearing, That on July 3, 1933, the Commission, 
entered its report on further lieu ring in the above en¬ 
titled proceedings, and these proceedings now coming 
on for further consideration on the question of repa¬ 
ration, and the parties having tiled stipulations with 
respect to shipments involved, based on statements 
tiled as exhibits at said further hearing, which stipu¬ 
lations and report of July 3, 1933 and prior reports 
herein are hereby referred to and made parts hereof: 
we find that complainants and interveners shown in 
the following table are entitled to awards of repara¬ 
tion from the defendants named below in the amounts 
set opposite their respective names with interest: 


Complainants 

Oswego Falls Corpora¬ 
tion 

Do 

'i he Raequette Kiver 
Caper Company 
Do 
Do 

i lart ford-Empire Com¬ 
pany 

'Hie Ilammersly Man¬ 
ufacturing Company 
Do 

Endieott .Johnson Cor¬ 
poration 
Do 

Do 

New \ ork Belting & 
Parking Company 

New ^ ork & Pennsyl¬ 
vania Company 
Do 
Do 
Do 

Casta noa 1*3per Com- 
pany 

Do 

Do 

Do 

Do 

Do 

Empire Floor & Wall 
I ih‘ Company, I nr. 

Irving Trust (’ompany 

Poreiver of Old Bridge 

I'hianieled Brick & Tile 

<’ompany 

Mata wan Tilt* (’ompany 

Washington Porcelain 
Company 
Do * 

Do 

Trenton Potteries 
Company 


Defen da nt-s 

CofGa; ACL; RF&P; B&O 
Heading and XYC 
CofGa; ACL; RF&P; Penn 
and XVC 

• s ou; Penn and XVC 
s ° 11 1 X&W; Penn and XVC 
s °w: D&O; Reading and XVC 
(, °f (; :*: s <»«: X& W ; Penn and 
XVXH&II 

Sou; Penn and Erie 

CofGa; SAL; RF&P; Penn and 

Sou; Penn and Erie 

CofGa; Sou; X&W; WMd; 
Reading and DL&W 

CofGa; SAL; RF&P; Penn and 
DL&W 

Sou; Penn and Erie 

MD&S; Sou and I > t»nu 
MD&S; Sou and Penn 
CofGa; Sou and Penn 
Sou and Penn 

Sou and Penn 

Sou; Reading; XVC and Erie 
Sou; CXO&TP and Erie 
Sou; B&O and BR&P 
Sou; Reading; XVC and BR&P 
Sou; Reading; XVC and BR&P 

( ( &0; (’&() and Penn 


Penn 

Penn and XV&LB 

Penn and DL&W 
Reading; LV and DL&W 
Reading; CRRofX.J and DL&W 

B&O and Penn 


Erie 
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Amounts 


$230.97 

193.30 

407.41 

90.10 

031.5(5 

440.27 

212.8(5 

558.01 

2,640.87 


416.IS 

69.08 

LI 05.06 

602.24 

7.55 

24.62 

52.41 

8,557.73 

1,911.30 

767.95 

7,705.08 

169.58 

126.40 

1,526.92 


40.48 

93.39 

109.60 

18S.75 

11.00 

,370.45 
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Interveners 

Defendants 

Amounts 

Kevstone Potterv 

Companv 

R«!cO and Penn 

$123.7(5 

Robertson Art Tile 

Company 

CC\(); X«fc\V and Penn 

L 166.84 

Do* 

C<\teO: <\ScO; and Penn 

36.60 

Trent Tile Company 

CC&O; N\-W and Penn 

1,939.46 

Mata wan Tile Company CofGn : ACL: RF&P ami Penn 

369.62 

Do 

G&F; ACL; RF&P and Penn 

149.43 

Do 

G&F: Sou and Penn 

165.98 

Do 

U&F; ACL: WSSB; N&W; WMd; 



Reading and CRRofN.J 

413.55 

Do 

< RN F : Sou: B&O: Reading 



and CRRofN.J 

65.08 

Do 

( RvF: SAL: RF&P; B«fcO; 



Reading and CRRofN.J 

30.48 

Do 

ACL: RIRvP and Penn 

294.90 

Mosaic Tile Company 

Cot’Ga: Sou: Penn and 



CRRofN.J. 

50.06 

It is therefore 

ordered. That the defendants 

S named 


in each of the groups shown in the above table, be, and 
they are hereby authorized and directed to pay unto 
the complainants and interveners shown opposite said 
groups, on or before February 23, 1934, the amounts 
set opposite their respective names in said table, with 
interest thereon at the rate of 0 per cent per annum, 
from the respective dates of payment of the charges 
assailed, as reparation on account of unreasonable 
rates charged for the transportation of numerous car¬ 
loads of china clay from producing points in North 
Carolina, South Carolina and Georgia to destinations 
in central eastern trunk-line and New England terri¬ 
tories: and numerous carloads of imported china clay 
from north Atlantic ports to points in trunk-line and 
New England territories. 

By the Commission. 

GEORGE B. McGINTY, 

(Seal) Secretary 
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ACL 

B&O 

BR&P 


CofGa 

CXO&TP 


CC&O 


C&O 

CRRofXJ 

DL&W 

Erie 

G&F 

LV 

MD&S 


NYC 

X&W 

XYXH&H 

XY&LB 

Penn 

RF&P 

Reading 

Sou 

SAL 

WMd 

WSSB 


IXDEX OF ABBREVIATIOXS 

Atlantic Coast Line Railroad Company 
The Baltimore & Ohio Railroad Company 
Buffalo, Rochester & Pittsburgh Railway 
Company 

Central of Georgia Railway Company 
The Cincinnati, Xew Orleans & Texas Pa¬ 
cific Railway Company 
Carolina, Clinchfield & Ohio Railway (At¬ 
lantic Coast Line Railroad Company and 
Louisville & Xashville Railroad Company, 
Lessees) 

The Chesapeake & Ohio Railway Company 
The Central Railroad Company of Xew 
Jersey 

The Delaware. Lackawanna & Western 
Railroad Company 
Erie Railroad Company 
Georgia & Florida Railroad 
Lehigh Valley Railroad Company 
Macon, Dublin & Savannah Railroad Com¬ 
pany 

The Xew York Central Railroad Company 
Xorfolk & Western Railway Company 
The Xew York, Xew Haven & Hartford 
Railroad Company 

The Xew York & Lone; Brandi Railroad 
('ompany 

The Pennsylvania Railroad Company 
Richmond, Fredericksburg & Potomac 
Railroad Company 
Reading Company 
Southern Railway Company 
Seaboard Air Line Railway Company 
Western Maryland Railway Company 
Winston-Salem Southbound Railway Com¬ 
pany 
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ORDER 

At a General Session of the INTERSTATE COM¬ 
MERCE COMMISSION, held at its office in Washing¬ 
ton, D. C., on the 21st day of August, A. 1). 1934 


No. 20409 

International Parer Company, et al. 


v. 

The Baltimore & Ohio Railroad Company, et al. 


No. 21347 

D. M. Bare Paper Company 

v. 

Central of Georgia Railway Company, et al. 


It appearing, That on duly 3, 1933, the Commission, 
entered its report on further hearing in the above en¬ 
titled procedings, and these proceedings now coming 
on for further consideration on the question of repa¬ 
ration, and the parties having tiled stipulations; with 
respect to shipments involved, based on statements 
tiled as exhibits at said further hearing, which stip¬ 
ulations and report of July 3, 1933, and prior reports 
herein are hereby referred to and made parts hereof; 
we find that complainants and interviewers shown in 
the following table are entitled to awards of repara¬ 
tion from the defendants named below in the amounts 
set opposite their respective names with interest: 
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Complainants 

Defendants 

Amounts 

Ticonderoga Pulp & 

Paper Company 

Rdg; CRRof X J; and D&H 

$1,777.34 

Do 

Rdg; LV and D&H 

o 4 G.3o 

Do 

Penn and D&H 

1,275.32 

Do 

MeC and D&H 

0,943.03 

Do 

B&M and D&H 

1,208.94 

International Paper 

Com pan v 

Penn and D&H 

202.11 

Do 

Rdg; LV; and D&H 

2,132.42 

Do 

B&O; Rdg; LV; and D&H 

492.97 

Do 

MeC and D&H 

2,050.90 

Do 

D&H 

83.58 

Do 

Rdg; LV; and D&H 

413.12 

Do 

Penn and D&H 

10.31 

Do 

Rdg; CRRofXJ; and D&H 

4.42 

Do 

D&H 

907.91 

Do 

MeC and D&H 

80.08 

Do 

MeC and D&H 

118.24 

Do 

Penn; XYXH&H; B&M; and MeC 

441.17 

Do 

Penn; D&H; B&M; and MeC 

114.03 

Do 

Penn and XYXH&H 

107.35 

Do 

Rdg; CRRofXJ ; and XYXH&H 

457.88 

Do 

Penn; D&H; and B&M 

171.21 

Do 

Rdg; LV; D&H; and B&M 

217.85 

Do 

Penn; XYXH&H; and B&M 

81.52 

International Paper 

Companv 

B&M 

2,259.23 

Do 

B&M 

41.04 

Do 

B&M 

50.50 

Do 

Penn; XYXH&H; and B&M 

02.97 

Do 

Penn; D&H; and B&M 

122.01 

Do 

Rdg; LV; D&H; and B&M 

240.53 

Do 

B&O; Rdg; XYXH&H; and B&M 

172.04 

Do 

B&M 

1,085.91 

Do 

B&M 

38.20 

I). M. Bare Paper 

Companv 

MD&S; Sou; X&W; and Penn 

157.05 

Do 

Sou; X&W; and Penn 

995.07 

Do 

Sou; X&W; and Penn 

1,244.70 

Do 

Sou and Penn 

395.81 


It is therefore ordered, That the defendants, named 
in each of the groups shown in the above table, be, and 
they are hereby, authorized and directed to pay unto 
the complainants shown opposite said groups, on or 
before October 5, 1934, the amounts set opposite their 
respective names in said table, with interest thereon 
at the rate of 6 per cent per annum from the respec¬ 
tive dates of payment of the charges assailed, as repa¬ 
ration on account of unreasonable rates charged for 


35 


the transportation of numerous carloads of clay from 
producing points in North Carolina, South Carolina, 
and Georgia to destinations in central, eastern trunk¬ 
line, and New England territories; and imported china 
clay from north Atlantic ports to destinations in the 
States of New Jersey, New York, and in New England. 

By the Commission. 

GEORGE B. McGINTY, 

(Seal) Secretary. 


INDEX OF ABBREVIATIONS 

B&M Boston & Maine Railroad. 

B&O The Baltimore Ohio Railroad Company. 

CRRofNJ The Central Railroad Company of New 
Jersey. 

D&H The Delaware & Hudson Company. 

LV Lehigh Valley Railroad Company. 

Met 1 Maine Central Railroad Company. 

MD&S Macon, Dublin & Savannah Railroad Com¬ 
pany. 

NYNH&H The New York, New Haven & Hartford 
Railroad Company. 

N&W Norfolk & Western Railroad Company. 

Penn The Pennsylvania Railroad Company. 

Rdg Reading Company. 

Sou Southern Railway Company. 
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ORDER 

At a General Session of the INTERSTATE COM¬ 
MERCE COMMISSION, held at its office in Washing¬ 
ton, I). C., on the 12th day of March, A. D. 1934 

No. 20734 

New Jersey Coated Paper Company, et al. 

v. 

The Pennsylvania Railroad Company, et al. 

No. 24327 

Columbia Mills, Incorporated 

v. 

Atlantic Coast Line Railroad Company, et al. 

No. 20225 

Empire Fix>or & Wall Tile Company. Inc. 

v. 

Carolina, Clinchfield & Ohio Railway, et al. 

No. 25262 

T. R. Goodlatte & Sons, Inc. 

v. 

The Baltimore & Ohio Railroad Company, et al. 

No. 25396 

T. R. Goodlatte & Sons, Inc. 

v. 

Central Railroad Company of New Jersey, et al. 

No. 24869 

Newton Falls Paper Company, Inc., et al. 

v. 

The New York Central Railroad Company, f.t al. 



Xo. 24869 (Sub-Xo. 1) 

Blackstone Glazed Paper Company, et al. 

v. 

The Xew York, Xew Haven 4c Hartford Railroad 

Company, et al. 

Xo. 24869 (Sub-Xo. 2) 

Plymouth Rubber Company. Inc. 

v. 

Same 

Xo. 24869 (Sub-Xo. 3) 

Craftex Com pany 

v. 

Boston & Albany Railroad, et al. 

Xo. 24869 (Sub-Xo. 4) 

Pawtucket Glazed Paper Co., Inc. 

v. 

The Xew York, Xew Haven 4c Hartford Railroad 

Company, et al. 

It appearing . That on July 3, 1933, t he Commission, 
entered its report on further hearing in the above en¬ 
titled proceedings, and these proceedings now coming 
on for further consideration on the question of repa¬ 
ration, and the parties having filed stipulations with 
respect to shipments involved, based on statements 
filed as exhibits at said further hearing, which stipu¬ 
lations and report of July 3, 1933 anti prior reports 
herein are hereby referred to and made parts hereof; 
we find that complainants and interveners shown in 
the following table are entitled to awards of repara¬ 
tion from the defendants named below in the amounts 
set opposite their respective names with interest: 
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Complainants Defendants Amounts 

Newton Falls Paper 

Company MD&S; SAL; RF&P: Penn and NYC $179.S9 

Do Sour; Penn; and NYC 359.28 

Do CofGa; Sou; N&W; WMD; 

Reading and NYC 43.99 

Do CofGa; ACL; RF&P; Penn and NYC 43.20 

Do CofGa; SAL; RF&P; Penn and NYC 2,132.55 

Do CofGa; SCL; RF&P; B&O; 

Reading and NYC 3,503.37 

Pawtucket Glazed Paper 

Company Sou; Penn and XYNH&H 48.38 

Blacks!one Glazed 

Paper Company Sou; Penn and XYXli&H 293.08 

Metz Paper Company Sou; Penn; and NYNH&H 97.99 

Plymouth Rubber 

Company Sou; Penn and NYNH&H 488.92 

Craftex Company Sou; Penn and NYNH&H 51.00 

I)o Sou; B&O; Reading; CRRofNJ; 

NYC and B&A 40.65 

Intervener Defendants Amounts 

Hampden Glazed Paper 

and Card Company Sou; Penn and NYNH&H 40.80 

Complainants Defendants Amounts 

T. R. Goodlatte & 

Sons, Inc. Reading; CRRofNJ and 

DL&W : 377.66 

Do Penn; Reading; LV 

and DL&W ; 253.56 

I)o Sou; Penn and DL&W 255.55 

Do Sou ; B&O; Reading, 

CRRofN.J. and DL&W j 159.73 

Kmpire Floor & Wall 

Tile Company CC&O; X&W; Penn; and LV 170.40 

Do ‘ CC&O; N&W; WMd; leading 

and LV : 495.69 

Do CC&O; N&W; B&O; Reading 

and LV ; 18.30 

The Columbia Mills, 

Inc. CofGa; Sou; N&W; Penn and 

CL&W * 154.50 

Do CofGa; ACL; RF&P; B&O 

Reading and DL&W 450.23 

Lowe Paper Company Reading; CRRofNJ and Erie 74.43 

New Jersey Coated 

Paper Companv Reading; CRRofNJ; W&N 

NYS&W and Erie 1,204.41 

Atlantic Terra Cotta 

Company Penn 4.22 
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It is tin-ref ore ordered. That the defendants, named 
in each of the groups shown in the above table, be, and 
they are hereby, authorized and directed to pay unto 
the complainants and interveners shown opposite said 
groups, on or before April 26, 1034, the amounts set 
opposite their respective names in said table, with in¬ 
terest thereon at the rate of 6 per cent per annum, 
from the respective dates of payment of the charges 
assailed, as reparation on account of unreasonable 
rates charged for the transportation of numerous car¬ 
loads of china clay from Philadelphia, Pa., and New 
York, X. V., and from producing points in North Car¬ 
olina, South Carolina and Georgia to destinations in 
central, eastern trunk-line and New England terri¬ 
tories; and numerous carloads of imported china clay 
from north Atlantic ports to points in trunk-line and 
New England territories. 

By the Commission 

GEORGE B. McGIXTY 

Secretary 
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ACL 

B&O 


BR&P 


CofGA 

CXO&TP 


CC&O 


C&O 

CRRofXJ 

DL&W 

Erie 

G&F 

LV 

MD&S 

XYC 

X&W 

NYXH&II 

XY&LP 

Penn 

RF&P 

Reading 

Sou 

SAL 

WMd 

WSSB 

XYS&W 

W&N 

B&A 


IXDEX OF ABBREVIATIONS 

Atlantic Coast Line Railroad Company 
The Baltimore and Ohio Railroad Com¬ 
pany 

Buffalo, Rochester & Pittsburgh Railway 
Company 

Central of Georgia Railway Company 
The Cincinnati, Xew Orleans & Texas Pa¬ 
cific Railway Company 
Carolina, Clinchlield & Ohio Railway (At¬ 
lantic Coast Line Railroad Company and 
Louisville and Xashville Railroad Com¬ 
pany, Lessees) 

The Chesapeake Ohio Railway Company 
The Central Railroad Company of New 
Jersey 

The Delaware, Lackawanna & Western 
Railroad Company 
Erie Railroad Company 
Georgia <Jc Florida Railroad 
Lehigh Valley Railroad Company 
Macon, Dublin & Savannah Railroad Com¬ 
pany 

The Xew York Central Railroad Company 
Xorfolk & Western Railway Company 
The Xew York, Xew Haven & Hartford 
Railroad Company 

The Xew York & Long Branch Railroad 
Company 

The Pennsylvania Railroad Company 

Richmond, Fredericksburg & Potomac 

Railroad Company 

Reading Company 

Southern Railway Company 

Seaboard Air Line Railway Company 

Western Maryland Railway Company 

Winston-Salem Southbound Railway Com- 

•/ 

pany 

Xew York, Susquehanna & Western Rail¬ 
road Company 

Wharton & Xorthern Railroad Company 
Boston and Albany Railroad (The New 
York Central Railroad Company, Lessee) 
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ORDER 

At a General Session of the INTERSTATE COM¬ 
MERCE COMMISSION, held at its office in Washing¬ 
ton, I). C., on the 14th day of September, A. I). 1935 

No. 20409 

International. Paper Company et al. 

v. 

The Baltimore tic Ohio Railroad Company et al. 


No. 20482 (Sub-No. 1) 

Virginia Pulp & Paper Company 

v. 

Central of Georgia Railway Company f.t al. 

If appearing. That on July 3, 1933, the Commission 
entered its report on further hearing in the above- 
entitled proceedings, and these proceedings now com¬ 
ing on for further consideration on the question of 
reparation, and the parties having filed stipulations 
with respect to the shipments involved, based on state¬ 
ments filed as exhibits at said further hearing, which 
stipulations and report of July 3, 1933, and prior re¬ 
ports herein are hereby referred to and made parts 
hereof; we find that complainant shown in the follow¬ 
ing table is entitled to awards of reparation from the 
defendants named below in the amounts set opposite 
their respective names, with interest: 
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Complainan t 

Defendants 

Amounts 

West Virginia Pulp 
ami Paper Company 

CofGa; Sou: X&W and PKR 

$10,014.99 

Do 

(*ol‘<la : A(’L: RF&P and PRR 

130.76 

Do 

CofGa: SAL: WSSR: N\\V and PRR 

77.97 

Do 

CofGa; ACL: RIWP and PRR 

13.0." 

Do 

CofGa: CfcWC: CXRfcL; ACL: RF&P 



and PRR 

10.80 

Do 

CofGa; Sou and PRR 

1,330.10 

Do 

CofGa: ACL: GaRR; RF&P 



and PRR 

1$.<»9 

Do 

Cof(»a: Sou; N&W and PRR 

3.138.71 

Do 

Cof(ia; Sou and PRR 

1 S.29 

Do 

CofGa: SAL: X&W and PRR 

109.011 

Do 

MD&S; CofGa: Sou: X&W and PRR 

147.13 

Do 

M D&S; Sou : N&W and PRR 

US. 13 

Do 

CofGa ; Sou; N&W and PRR 

3 S 1.30 

It is therefore 

• ordered, That the defendants 

>, named 

in each of the groups shown in the above table 

, be, and 


they are hereby, authorized and directed to pay unto 
the complainant shown opposite said groups, on or be¬ 
fore October 19, 1935, the amounts set opposite their 
respective names in said table, with interest thereon 
at the rate of 6 per cent per annum from the respective 
dates of payment of the charges assailed, as repara¬ 
tion on account of unreasonable rates charged for the 
transportation of numerous carloads of clay from pro¬ 
ducing points in North Carolina, South Carolina and 
Georgia to destinations in central, eastern trunk-line 
and New Kngland territories; and imported china clay 
from north Atlantic ports to destinations in the States 
of New .Jersey, New York, and in New Kngland. 

By the Commission. 

GEORGE B. McGINTY, 

Secretary. 


(Seal) 


CofGa 

Sou 

n&w 

PKR 
ACL 
R F&P 

SAL 

WSSB 


C&WC 


CN&L 


INDEX OF ABBREVIATIONS 

Central of Georgia Railway Company 
Southern Railway Company 
Norfolk ic Western Railway Company 
The Pennsylvania Railroad Company 
Atlantic Coast Line Railroad Company 
Richmond, Fredericksburg & Potomac 
Railroad Company 

Seaboard Air Line Railway Company 
Winston-Salem Southbound Railway Com- 
pany 

Charleston & Western Carolina Railway 
Company 

Columbia, Newberry Laurens Railroad 

Company 

Georgia Railroad 

Macon, Dublin & Savannah Railroad Com¬ 
pany. 


GaRR 

MD&S 




APPENDIX “C” 


True copies of all of those pages of the Bill of Excep¬ 
tions covering the introduction by plaintiffs- 
appellees of their statutory prima facie cases, and 
also of every page of the Bill of Exceptions con¬ 
taining any exception by defendants-appellants. 






Pages 1-6, 82-83 of the Bill of Exceptions relate to 
the opening of the trials and to suit No. 6844. 
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- 1 - 

Ix the Supreme Court ok the District of Columbia 

Circuit Division Xo. 1 

At Law Xo. 84872 

West Virginia Pulp & Paper Co., 

a Corporation 

v. 

Central of Georgia Railway Co., 

a Corporation ct al. 

and 

At Law Xo. 84827 

Castanea Paper Company, 

a Corporation, et al. 

v. 

The Baltimore & Ohio Railroad Co., et al. 

and 

At Law Xo. 85328 

D. M. Bare Paper Company, 

v. 

Macon, Dublin & Savannah Railroad Co., et al. 

and 

At Law Xo. 85245 

Empire Floor & Wall Tile Company, Inc. 

v. 

Carolina, Clinchfield and Ohio Railway, et al. 

and 

At Law Xo. 86688 

West Virginia Pulp & Paper Co., 

a Corporation 

v. 

Atlantic Coast Line Railroad Company, et al. 
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BILL OF EXCEPTIONS. 

BE IT REMEMBERED that the above entitled 
causes came on for trial on the tenth day of March, 
1936, before Mr. Justice Proctor, a jury having been 
waived. 

Messrs. Wilbur LaRoe, C. R. Marshall, Arthur L. 
Winn, Jr., J. T. Money and George E. Edelin appeared 
on behalf of plaintiffs and Messrs Joseph F. Eshelman, 
Francis R. Cross and Messrs McKenney, Flannery & 
Craighill by R. Aubrey Bogley appeared for defen¬ 
dants. 

The Court: I understand there is a series of like 
cases. 

Mr. Bogley: Yes. 

Mr. Bogley: In answer to your Honor's question as 
to there being a series of like cases, I wish to call your 
Honor's attention to the stipulation under which these 
cases come here and to the circumstances which led to 


_ 2 - 

the stipulation so that your Honor can determine how 
the cases shall be heard. 

The Court: I might see the stipulation. How many 
cases are there? 

Mr. Bogley: There are live cases, if your Honor 
please. 

The Court: I suppose we should start with the first 
case here. 

Mr. Bogley: Yes, sir. I would like to say this: The 
reason for the stipulation is this: the defendants in 
all of these five cases filed a motion which was argued 
before Mr. Justice Adkins asking that the five cases 
be consolidated for trial and heard together. We ar- 
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gued the motion at some length and our opponents, 
of course, made their opposition, and during the course 
of the argument Mr. Justice Adkins said it looked like 
we were not very far apart on our suggestions and 
he also indicated that it was largely a matter for the 
discretion of the trial judge as to how we would pro¬ 
ceed, saying, among other things, that the question to 
be decided by the trial judge would be whether he 

wanted to hear the evidence fullv in one case and 

% 

render a judgment in that case or hear the evidence 
in all the cases and render judgments in all of them. 
We prepared the stipulation with those thoughts in 
mind. 

The Court: I think that would be better—to hear 
this first case. Suppose we proceed with the first case 
and determine then how to proceed with the other 
ones. 

Mr. LaEoe: If your Honor please, I move to amend 
the petition to change the amount of attorney’s fee 
from $4,500 to $6,500. Notice of the proposal to 
amend was duly given to counsel for the defendants 
on February 3. Technically, this means the amend¬ 
ment of paragraph 27 at page 10 of the petition and 
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paragraph 5 at page 12 of the prayer. Of course, your 
Honor, we shall later have proof with respect to that 
item. 

The Court: Do you have any objection? 

Mr. Bogley: Yes, if your Honor please, there is ob¬ 
jection. We think the attorneys’ fee as stated in the 
original petition is, alone, more than they would be 
entitled to. 

The Court: Does the Court award the amount ? 
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Mr. Bogley: Under the statute the Court does award 
the amount. 

The Court: What is the objection to allowing him 
to amend, increasing the amount? 

Mr. Bosflev: We do not want to consent to his sue;- 
gestion nor intimate that he is entitled to more. 

The Court: I see no harm in it. I will permit the 
amendment without your consent, or, rather, over 
your objection. 

Mr. Bogley: Yes. I would like to note the objection 
and exception. 

Mr. LaRoe: We have our certified documents here, 
your Honor, ready for presentation, to make our 
prima facie case, but I assume that you will desire to 
hear from the carriers before I do that; to hear from 
them in the form of an opening statement. Or, shall 
I go ahead, your Honor? 

The Court: I should say unless counsel sees some 
advantage to be gained otherwise that with that pre- 
liminarv statement vou proceed now and offer vour 
records on prima facie proof, and I suppose, when you 
have done that, that will close your case in chief. 

Mr. LaRoe: Yes: we will rest then. 

The Court: You rely upon the presumption? 

Mr. LaRoe: We will rest as soon as we get our doc¬ 
uments in. 
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The Court: Very well. 

Mr. LaRoe: If your Honor please, I would like to 
offer in evidence a true copy from a page of the an¬ 
nual report of The Pennsylvania Railroad Company 
to the Interstate Commerce Commission, showing its 
line runs through the District of Columbia. 
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(Thereupon the document referred to, being a copy 
of page 401 of the Annual Report of the Pennsylvania 
Railroad Company to the Interstate Commerce Com¬ 
mission for the year ended December 31, 1934, certi¬ 
fied bv the Secretary under the seal of the Interstate 
• % 

Commerce Commission, was received in evidence as 
Plaintiff’s Exhibit No. 1.) 

Mr. LaRoe: Now, I should like to offer in evidence, 
as Plaintiff’s Exhibit No. 2, a certified copy of the re¬ 
port and order of the Interstate Commerce Commis¬ 
sion in the ease of R. T. Vanderbilt Company , Incorpo¬ 
rated, et al. v. Atlantic Coast Line Railroad Company, 
et al., 167 I. C. C. 319; and 194 I. C. C. 702. 

Mr. Cross: To preserve our point, if your Honor 

please, we object to the receipt of the exhibit for the 

reason that they show on their face that the orders of 

the Commission are void. We will discuss that later; 

that they are void for two reasons: first, because they 

are based on a mistake of law, and second, because 

the Commission has failed to make the necessary find- 

+ ■ 

ings to support the finding of unreasonableness. 

The Court: They will be received without prejudice 
to vour contention. 

(Thereupon the documents referred to, being copies 
of (a) report and order of the Interstate Commerce 
Commission filed and entered July 12, 1930, in Docket 
No. 20482, R. T. Vanderbilt Company, Incorporated, 
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et al.. v. Alt antic Coast Line Railroad Company, et al., 
167 I. C. C. 319; and (b) report and order of the Inter¬ 
state Commerce Commission filed and entered July 3, 
1933, in Docket No. 20482, R. T. Vanderbilt Company, 
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Incorporated, et al., v. Atlantic Coast Line Railroad 
Company, et <d., 194 I. C. C. 702, certified by the Sec¬ 
retary and under the seal of the Interstate Commerce 
Commission, were received in evidence as Plaintiff's 
Exhibit Xo. 2). 

Mr. LaRoe: Xow, if your Honor please, the next 
document I should like to offer in evidence is a certi¬ 
fied true copy of the Interstate Commerce Commis¬ 
sion's reparation order in this case dated October 8, 
1934, in which an award to the West Virginia Pulp & 
Paper Company was made by the Interstate Com¬ 
merce Commission. 

Mr. Cross: We desire to note the same objection. 

The Court: It will be received without prejudice to 
vour contention. 

(Thereupon the document referred to, being a copy 
of an order of the Interstate Commerce Commission 
dated October 8, 1934, in Docket Xo. 20409, certified 
by the Secretary and under the seal of the Interstate 
Commerce Commission, was received in evidence as 
Plaintiff’s Exhibit Xo. 3). 

Mr. LaRoe: My next offer in evidence is a true copy 
of a stipulation dated September, 1934, between West 
Virginia Pulp & Paper Co. and petitioner covering 
shipments to Meehanieville, X. Y. 

(Thereupon the document referred to, being a copy 
of a stipulation dated Sept. 1934, filed by the Inter¬ 
state Commerce Commission in Docket Xo. 20482, cer¬ 
tified by the Secretary and under the seal of the Inter¬ 
state Commerce Commission, was received in evidence 
as Plaintiff's Exhibit Xo. 4). 

Mr. LaRoe then offered to call Mr. Albert as a wit¬ 
ness to testify to computation of interest but it was 
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agreed that the written showing be accepted provis¬ 
ionally without such testimony. 

* » 
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(Thereupon the document referred to, being two 
typewritten sheets of paper headed “Statement Show¬ 
ing Amount of Reparation and Interest Due West Vir¬ 
ginia Pulp & Paper Company under Order of the In¬ 
terstate Commerce Commission Dated October 8, 1934, 
in Docket Xo. 20482 (Sub-Xo. 1) on Shipments Deliv¬ 
ered Mechanicville, Xew York,” were received in evi¬ 


dence as Plaintiff’s Exhibit Xo. 5.) 

(Thereupon at 4 o’clock p. m. adjournment in the 
instant matter was taken until 10 o’clock a. m., Wed¬ 
nesday, March 11, 1936.) 


Washington, D. C. 

March 11, 1936 at 
10:00 A. M. 

Before the Honorable James M. Proctor 

Met pursuant to adjournment. Same appearance 
as before. 

Mr. Cross: We are now prepared to offer in evi¬ 
dence as Defendant’s Exhibit Xo. 1 the entire i*ecord 
before the Interstate Commerce Commission in the 
so-called Vanderbilt Cases which has been certified by 
the Secretary of the Commission. This exhibit includes 
all of the complaints and answers, the oral testimony 
before the Commission, the documentary exhibits, the 
Commission’s orders and all petitions and replies to 
petitions filed in that proceeding. 

(Thereupon the records referred to, being certified 

bv the Secretary and under the seal of the Interstate 
• * 
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Commerce Commission were received in evidence as 
Defendant's Exhibit Xo. 1.) 

Thereupon, further to maintain the issues on their 
part joined in Case Xo. 84.872 the defendants pro¬ 
duced as a witness, R. ,J. Beirtrs. who, beinir first dulv 
sworn, testified in substance as follows: 
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“We made the first class rate from southern terri¬ 
tory to trunk line and New England territories lower, 
mile for mile, than the rate from southern territory to 

central territory because of the influence of rail-water- 

♦ 

rail route to trunk line and New England destinations. 
It is not shown that water transportation is a factor 
in connection with the movement of stone between the 
North and the South. Consequently, to construct stone 
rates by applying approved percentages to the key 
rates instead of to rates constructed by the use of the 
K-2 and Q-l scales prescribed in the southern division 
will be unduly favorable to shippers of northbound 
interterritorial traffic.” 

Thereupon defendants rested. 

Mr. LaRoe: 1 wish to offer plaintiff’s corrected Ex¬ 
hibit No. 10. Plaintiff's Exhibit No. 5, which I under¬ 
stand defendants have checked and found correct, 
shows in the first column “Principal Amount of Re¬ 
paration”. The second column shows “Interest from 
Dates Charges were paid to November 27, 1934”, that 
being the date in the Commission’s order awarding 
reparation in this case. In other words, that is the 
basis upon which the railroad were to pay under that 
order. You will notice in the last column we show 
the total of both principal and interest figures to that 
date, November 27, 1934. So, your Honor, I take it if 
a jury in this case were to render a verdict in our 
favor, and if your Honor should instruct such jury 
that the amount of reparation usual in such cases un¬ 
der the law is the difference between the rate paid and 
the unreasonable rate charged, your Honor would 
charge the jury that the amount due as of November 
27, 1934, would be $9,691.49 with interest at six per 
cent to whatever time the payments may be made. 

Now I should like to also call your Honor’s atten- 


60 


—S3— 

tion to the part of the exhibit under the word “route”. 
That is quite important because these damages have 
to he allocated as between carriers which actually par¬ 
ticipated in the transportation and there was quite a 
number that moved over the Central of Georgia Rail¬ 
way Company, Southern Railway Company, Norfolk 
and Western Railway Company, The Pennsylvania 
Railroad Company, and the Delaware and Hudson 
Company, and the order against those companies for 
the payment of damages would be $9,691.49 in the ag¬ 
gregate as of November 27, 1934, with such interest 
as your Honor deems appropriate. Then, the other 
routes figure out .just the same way. This exhibit has 
been verv carefullv checked against the freight bills 
and is accurate and has been checked by the railroads 
so there is no question whatever as to the amount. 

Thereupon plaintiff moved for a finding as prayed 
for in the petition and more specifically set out in 
plaintiff's Exhibit No. ”) awarding such sums to the 
plaintiff with interest at six per cent. 

The Court: Do you gentlemen wish to sum up your 
case or argue the matter? 

(After discussion between the Court and Counsel 
the following transpired). 

The Court: I think that I will go on with the testi¬ 
mony in the other cases. We will complete the records 
in those cases before we go on with the arguments. 
We will follow that course. 

(Thereupon at three o’clock p. m. adjournment in 
the instant matter was taken until ten o’clock a. m. 
Friday, March 13, 1936). 


Pages 84-87, 90-91 of the Bill of Exceptions relate to 

suit No. 6845. 




Washington, D. C. 

Friday, March 13, 1936 

Before 

Honorable James M. Proctor: 

Met pursuant to adjournment. Same appearances 
as heretofore noted. 

Mr. Marshall, Counsel for Plaintiffs in Case No. 
84827—Castanea Paper Company and New York & 
Pennsylvania Company vs. The Baltimore and Ohio 
Railroad Company, et al.—offered in evidence the re¬ 
port and order of the Interstate Commerce Commission 
filed and entered on July 12, 1930, in Docket No. 20482 
—R. T. Vanderbilt Company, Inc. vs. Atlantic Coast 
Line Railroad, et al.—and report and order of the 
Interstate Commerce Commission filed and entered 
July 3, 1933 in the same case, and the corrected repa¬ 
ration order of the Interstate Commerce Commission 
entered January 8, 1934 in the same case certified by 
the Secretary and under the seal of the Interstate 
Commerce Commission. 

Mr. Cross: May we have the same objection and ex¬ 
ception to that as we have previously noted? 

The Court: Oh, yes. We will follow the same course, 
that is, we will follow the same course as far as I am 
concerned in this case as we did in the case which we 
have finished hearing, that is, subject to the conclud¬ 
ing arguments, and as far as I am concerned it may 
be understood by counsel on both sides that any objec¬ 
tion made by them will cover the particular line of 
testimony objected to without repeating the objection 
and that an exception will follow as a matter of course 
so vou need not take anv time on that. 
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(Thereupon the documents referred to were re¬ 
ceived in evidence as “Castena Paper Co., et ah vs. 
Baltimore & Ohio R. R. Co. et ah, Plaintiffs’ Exhibit 
Xo. 1 ”.) 


And thereupon, further to maintain the issues on 
their part joined, plaintiffs produced as a witness, X. 
A. Myers, who, being first duly sworn, testified in sub¬ 
stance as follows: 

I am Chief Accountant for both the Castanea Paper 
Company and the Xew York & Pennsylvania Company. 
I am familiar with the proceeding before the Inter¬ 
state Commerce Commission involving the rates on 
clay from southern points to Johnsonburg and Lock 
Haven, Pa. and after the conclusion of that proceed¬ 
ing prepared claim statements which have recently 
been revised so as to make computations of accrued in¬ 
terest up to February 23, 1934, which was the date 
upon which the Commission directed that reparation 
be paid. These computations are correct to the best 
of mv knowledge and belief. 

Mr. Marshall: Your Honor, Counsel for defendants 
and I have agreed upon a stipulation which sets forth 
the principal amounts of each of these claims accord¬ 
ing: to the routes and movements and shows the inter- 

c? 

est computed up to February 23, 1934 and the respec¬ 
tive totals. That stipulation has been signed by my¬ 
self and by counsel for defendants. 

(Thereupon the document referred to was received 
in evidence as “Castanea Paper Co. et al. vs. Balto. 
& Ohio R. R. Co., et ah, Plaintiffs' Exhibit Xo. 2”). 

I received from the Secretary of the State of Dela- 
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ware certified copies of incorporation of the Castanea 
Paper Company and the New York & Pennsylvania 
Company in that State. 

(Thereupon the documents referred to were re¬ 
ceived in evidence as “Castanea Paper Company, 
Plaintiffs’ Exhibit No. 3”) and “New York & Penn¬ 
sylvania Company, Plaintiffs" Exhibit No. 4”). 

Mr. Bogley: Defendants admit that the Baltimore 
and Ohio Railroad and the Pennsylvania Railroad op¬ 
erate in and through the District of Columbia. 
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Thereupon, to maintain the issues on their part 
joined, defendants produced as a witness, R. J. Beggs, 
who, being first dulv sworn, testified in substances as 
follows: 

I am Assistant to the Freight Traffic Manager of 
the Baltimore and Ohio Railroad and have prepared 
an exhibit showing the prescribed clay rates to John- 
sonburg and Lock Haven, Pa., from various southern 
points contrasted with the prescribed clay rates for 
comparable distances to the central states. The rates 
shown on that exhibit are correct and conform with the 
rates published and on file with the Interstate Com¬ 
merce Commission. This exhibit is similar to my Ex¬ 
hibit No. 3 dealing with Mechanicville. 

The Court: As a matter of convenience defendants’ 
exhibits will run consecutively in numbering, it being 
understood that they are in no way identified with the 
so-called Mechanicville proceeding. 

(Thereupon the document referred to, entitled 
“Statement Showing that the Commission Prescribed 
a Lower Level of Maximum Reasonable Rates to John- 
sonburg and Lock Haven, Penna., in Eastern Territory 
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Than for Similar Distances to Central Territory”, was 
received in evidence as Defendant's Exhibit Xo. 14.) 

My next exhibit deals with the situation from a des¬ 
tination "•roup standpoint and shows the Scranton-Al- 
toona group, in which Lock Haven is situated, con¬ 
trasted with a "roup in central territory. It also shows 
the Johnsonburg group in which Johnsonburg is sit¬ 
uated and contrasts that "roup with another "roup in 
central territory. The distances to tin* contrasted 
groups are substantially the same. This exhibit is 
similar to mv Exhibit Xo. 4 dealing with the Mechanic- 
ville destination group. 

(Thereupon the document referred to, entitled 
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“Statement Showing that the Commission Prescribed 
a Lower Level of Maximum Reasonable Rates to East¬ 
ern Territory Than to Central Territory”, was re¬ 
ceived in evidence as Defendants’ Exhibit Xo. 15.) 

Mr. Marshall: Is it the purpose of tin* defendants to 
put into the record in this case the other exhibits to 
which you have referred.' 

Mr. Cross: I understood that would not be necessary, 
your Honor, to repeat all that testimony. 

The Court: Xo. I think, however, Mr. Cross, if you 
would indicate this it would be helpful. Is it your de¬ 
sire to have all the evidence taken in the other cases 
considered in this case in addition to these exhibits;' 

Mr. Cross: Yes, sir. 

The Court: And I suppose omitting the particular 
exhibits analogous to these which refer to the Me- 
chanieville groups’ 

Mr. Cross: Yes, sir, because it is our view that all 
of the evidence relates to the issue in all the cases. 
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The Court: That will be understood, then, Mr. Mar¬ 
shall, and we won’t have to duplicate that. 

CROSS EXAMINATION BY MR. MARSHALL 

My Exhibit No. 14 cannot be identified with any 
specific exhibit before the Commission since the rates 
dealt with are those prescribed in the Commission’s re¬ 
port. However, a lare,e preponderance of the mileages 
and of the prescribed first class rates on the exhibit 
are probably a matter of record in Defendants’ Ex¬ 
hibit No. 1. 

The purpose of the exhibit is to show the distance 
from these Georgia and South Carolina points to John- 
sonburjr and Lock Haven compared with distances to 
points in Central territory; and, then it shows the rates 
prescribed by the 
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same as if you take all the points in the group. 
The points in Group Xo. 3 are reached through 
the gateways of Potomac Yard and Hagerstown, 
Md. Absolutely the same methods were followed 
in connection with the Johnsonburg group, which is 
Group Xo. 5, on Exhibit Xo. 5, as I have described for 
the Scranton-Altoona group. The average short line 
distance shown to the Johnsonburg group is only to 
those points shown in Group Xo. 5. To Johnsonburg 
the short line gateway was Hagerstown and possibly 
Kenova, \Y. Ya., in some instances. 

On a movement from the South to trunk line terri- 
torv the gatewav might be Potomac Yard, Lvnchburg 
or Richmond. The distance up to the gateway would 
be through southern territory which is supposed to 
be a higher rated territory than trunk line territorv. 


It is higher rated as to class rates but there are a 
number of commodity rates in the South lower than 
such rates in the Xorth. The first class rates in south¬ 
ern territory are about 133 per cent of the first class 
rates in eastern territory. If the distance in the South 
is greater to one gateway than to another then for the 
same total haul from the South to the Xorth the rate 
under the dry land basis, viz., the K-2 Q-l formula 
would be higher for the route embracing the greater 
distance in southern territory. 

The Court: The testimony and exhibits introduced 
by Witness Bonn in the Mechanicville case will be im¬ 
ported into all of these cases. 

Thereupon, to maintain the issues on their part 
joined, the plaintiffs produced as a witness T D. 
Geoghegan who, being first duly sworn, testified in sub¬ 
stance as follows: 
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Mr. Marshall: I am in doubt, your Honor, as to how 



the arrangement stands with respect to the use in this 
case of the testimony of witnesses given in the so-called 
Mechanieville case, particularly the oral testimony of 
witnesses there. 


The Court: That will be considered as now imported 
into this case. Some parts of it, of course, which relate 
particularly to that case and which may not for that 
reason be pertinent to this need not be included but 
nevertheless as a matter of convenience it will be all 
considered in this case for such reference as Counsel 
on either side may wish to make to it and without 
prejudice to your right to supplement it by further 
cross examination of such witnesses. It may appear 
that Counsel in the Mechanieville case were acting as 
vour Counsel in interrogating Mr. Geoghegan. 


DIRECT EXAMINATION BY MR. MARSHALL 

When the tariffs were tirst published on January 
15th, 1D2S, carrving into effect the findings of the Com- 
mission in the Southern Class Rate Case, Lock Haven 
was in the Rochester Group shown in Agent Curlett's 
Tariff I. C. C. A-201. The Rochester Group is indi¬ 
cated in my Exhibit No. 8 in the West Virginia Pulp 
& Paper Case. On May 1, 1J29, by supplement No. 34 
to that tariff Lock Haven was cancelled out of it and 
transferred to Agent Curlett's I. C. C. A-200 and made 
a station in the so-called Scranton Group. 

The remarks I made upon Defendants’ exhibits in 
the West Virginia Pulp <5c Paper Case, which were 
similar to defendants’ exhibits Nos. 14 and 15, would 
apply equally to these latter exhibits. In considering 
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exhibits 14 and 15 I think from a traffic standpoint that 
you cannot consider these things unless you doi as the 
Commission does and consider the groups as a whole. 
Those groups are shown on my Exhibit No. 8 in the 
preeiou ease. Exhibits Nos. 14 and 15 do not show 
the a yc rage distance to all points in those groups, 
which is a 



Pages 94-96 of the Bill of Exceptions relate 

No. 6846. 


to suit 
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Mr. Winn, Counsel for Plaintiff in Case No. 85328, 
I). M. Bare Paper Company v. Macon, Dublin <& Savan¬ 
nah II. R. Co., rt al., offered in evidence a certified copy 
of page 401 of the Pennsylvania Railroad Company’s 
annual report showing that it operates through the 
District of Columbia. 

(Thereupon the document referred to was received 
in evidence as Plaintiff’s Exhibit No. 1.) 

Mr. Winn then offered in evidence certified copies of 
the decisions of the Interstate Commerce Commission 
in the Vanderbilt Case, 107 I. C. C. and 194 I. C. C. 

(Thereupon the documents referred to were received 
in evidence as Plaintiff’s Exhibit No. 2.) 

Mr. Winn then offered in evidence certified copies 
of the reparation orders of the Commission covering 
the claim of the plaintiff. 

(Thereupon the document referred to was received 
in evidence as Plaintiff’s Exhibit No. 3.) 

Mr. Winn then offered in evidence two stipulations 
duly certified between the railroads and the plaintiff 
as to the amounts of reparation called for under the 
Commission’s findings in the Vanderbilt Cases. 

(Thereupon the documents referred to were received 
in evidence as Plaintiff’s Exhibit No. 4.) 

Thereupon to maintain the issues on its part joined, 
the plaintiff produced as a witness Emory B. Ussery 
who, being first duly sworn, testified in substance ns 
follows: 

DIRECT EXAMINATION BY MR. WINN. 

1 am a Traffic Analyist and Lawyer and frequently 
make checks of railroad claim statements. The state¬ 
ments which you have handed me are copies of claim 
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statement Xos. 6-001-F and 3-021-F contained in the 
stipulation filed as Exhibit Xo. 4. These statements 
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show detailed information as to each car which moved 
and the dates on which the charges on each car were 
paid, the amounts of those charges, and the amounts 
which have been paid under certain other bases. The 
difference between what should have been charged and 
the rate as charged is also shown along with the route 
over which the car moved. 

The statement von now hand me shows the amount 
of reparation and interest due under the order of the 
Commission in Docket Xo. 21347 to the D. B. Bare 
Paper Company. 1 figured the interest to February 
1st. 1935, since that was the date the claim was ordered 
to be paid. The interest is computed as to each car 
from the first of the month following the date of pay¬ 
ment. Plaintiff’s Exhibit Xo. 5 is the statement show¬ 
ing Plaintiff’s claim under the Commission’s order 

as of Februarv 1, 1935. 

% 

(Thereupon the document referred to was received 
in evidence as plaintiff’s Exhibit Xo. 5.) 

Thereupon to maintain the issues on their part 
joined the defendants produced as a witness R. 3. 
Beggs who. being first duly sworn, testified in sub¬ 
stance as follows: 

DIRECT E X A MIX ATI OX BY MR. CROSS. 

I am Assistant to the Freight Traffic Manager of the 
Baltimore and Ohio Railroad Company and have had 
prepared under my supervision an exhibit comparing 
the rates prescribed from various southern origins to 
Roaring Spring, Pa., with the rates prescribed on clay 
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to points in central territory for comparable distances. 
The Exhibit also shows the first class rates prescribed 
to the listed points and that the depression in the first 
class rates prescribed to Roaring Spring is reflected 
in the clay rates prescribed to that point. The rates 
on this exhibit have been drawn from tariffs published 
and on file with the Commission. 
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(Plaintiff by its Counsel objected to the introduction 

of anv evidence other than the record before the Inter- 
* 

state Commerce Commission but the Court over-ruled 
this objection and an exception was noted.) 

(Thereupon the document referred to, entitled 
“Statement Showing That the Commission Prescribed 
a Lower Level of Maximum Reasonable Rates to Roar¬ 
ing Spring, Pa., in Eastern Territory, Than for Simi¬ 
lar Distances to Central Territory”, was received in 
evidence as Defendants’ Exhibit No. 16.) 

My exhibit No. 17 is similar in form to my exhibit 
No. 4 in the West Virginia Pulp & Paper Case and 
deals with Roaring Spring from a destination group 
standpoint. Roaring Spring is in the Scranton-Al- 
toona group, which is Group No. 3 on my Exhibit No. 
5. The Commission prescribed a rate on clay of $6.20 
a ton from McIntyre, Ga., to every point in that group. 

(Thereupon the document referred to, entitled 
“Statement Showing That the Commission Prescribed 
a Lower Level of Maximum Reasonable Rates to East¬ 
ern Territory Than to Central Territory”, was re¬ 
ceived in evidence as Defendants’ Exhibit No. 17. 

Mr. Winn: These are new exhibits not heretofore 
offered and I want the record to show my objection is 
addressed to them. 
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The Court: So far as T am concerned all the evidence 
may go in under objection and exception if that is satis¬ 
factory to Counsel on both sides. 

Counsel for all parties agreed to this. 

CROSS EXAMINATION BY MR. LA ROE. 

I regard the $0.80 rate from Dry Branch to Roaring 
Spring as a depressed and subnormal rate since it is 
less than the 


Page 102 of the Bill of Exceptions relates to suit 

No. 6847. 
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Mr. Money, Counsel for plaintiff in Case No. 85245, 
Empire Floor <£ Wall Tile Company, Inc. v. Carolina, 
Clinch field <£ Ohio Iiail way Company, cl al., offered in 
evidence duly certified copies of the decisions and rep¬ 
aration order of the Interstate Commerce Commission 
in the Vanderbilt Case and related cases and a copy of 
the stipulation between plaintiff and defendants setting 
forth the amount of reparation purported to have been 
awarded to plaintiff by the decision and order of the 
('ommission. 


(Thereupon the documents referred to were received 
in evidence as plaintiff’s Exhibit No. 1.) 

Mr. Money stated that the Lowe Paper Company 
and the New Jersey Coated Paper Company had been 
dismissed as plaintiffs in this case since satisfactory 
adjustment had been made upon the import shipments 
involved in their claims. 

Mr. Money offered in evidence a stipulation between 
the plaintiff and defendants showing the principal 
amounts of reparation awarded plaintiff against each 
group of carriers with interest up to and including 
April 2b, 1034, which was the date of payment specified 
bv the Commission. 

(Thereupon the document referred to was received 
in evidence as plaintiff's Exhibit No. 2.) 

Mr. Money offered in evidence a statement of ship¬ 
ments showing among other things dates of delivery, 
dates the freight charges were paid, the rate charged 
and the rate prescribed as reasonable by the Commis¬ 
sion, and the separate amount of reparation awarded 
by the Commission on each shipment. 

(Thereupon the document referred to was received 
in evidence as Plaintiff’s Exhibit No. 3.) 




Thereupon plaintiff rested. 

Thereupon to maintain the issues on their part 
joined the defendants produced as a witness, R. J. 
Beggs who, be- 


Pages 110-111, 124 of the Bill of Exceptions relate 

suit No. 6848. 
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Mr. LaRoe, Counsel for plaintiff in Case No. 86688, 
RV.sf Virginia Pulp <£ Paper Company v. Atlantic 
Coast Line Railroad Company , et al., offered in evi¬ 
dence a certified copy of page 401 of the annual report 
of the Pennsylvania Railroad Company to the Inter¬ 
state Commerce Commission for the year 1934 showing 
that that company operates through the District of 
Columbia. 

(Thereupon the document referred to was received 
in evidence as plaintiff’s Exhibit No. 1.) 

Mr. LaRoe then offered in evidence certified copies 
of the reports and orders of the Interstate Commerce 
Commission in the Vanderbilt Case, 167 I. C. C. 319 
and 194 I. C. C. 702. 

(Thereupon the documents referred to were received 
in evidence as Plaintiff’s Exhibit No. 2.) 

Mr. LaRoe then offered in evidence a certified copy 
of the Commission’s reparation order in the West Vir¬ 
ginia Pulp & Paper Company Case, Docket No. 20482 
(Sub. No. 1) dated December 14, 1935. 

(Thereupon the document referred to was received 
in evidence as Plaintiff’s Exhibit No. 3.) 

Mr. LaRoe then offered in evidence a certified copy 
of a stipulation between plaintiff and defendants cover¬ 
ing shipments to Tyrone, and Williamsburg, Pa., and 
showing not onlv the several routes involved but the 
amount of reparation due. 

(Thereupon the document referred to was received 
in evidence as Plaintiff’s Exhibit No. 4.) 

Mr. LaRoe called Mr. Albert as a witness for the 
purpose of proving the amount of interest, but upon 
statement of Counsel for defendants that they did not 
question the accuracy of the calculations shown in the 
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statement prepared by him and entitled “Statement 
Showing Amount of Reparation and the Interest Due 
West Virginia Pulp & Paper Company Under Order 


—110a— 

of the Interstate Commerce Commission Dated Sep¬ 
tember 14. 1935, in Docket No. 


—Ill— 

20482 (Sub. Xo. 1) On Shipments Delivered At Tyrone 
and Williamsburg, Pa."’, offered the said statement in 
evidence. 

(Thereupon the document referred to was received 
in evidence as Plaintiff's Exhibit Xo. 5.) 

And thereupon to maintain the issues upon their 
part joined the defendants produced as a witness, R. J. 
Beggs, who being first duly sworn testified in substance 
as follows: 

DIRECT EXAMIXATIOX BY MR. CROSS 

I am Assistant to the Freight Traffic Manager of 
The Baltimore and Ohio Railroad Company and have 
prepared a statement which contrasts tin* rates pre¬ 
scribed l)v the Commission on dav to Tvrone and Wil- 
• • • 

liamsburg from various southern points with the rates 
prescribed by the Commission in the same proceeding 
to destinations in central territory for comparable dis¬ 
tances. The exhibit also shows the prescribed first class 
rate to the same destinations and that the depression 

in such first class rates to Tvrone and Williamsburg 

• * 

has been brought forward into the prescribed rates on 
clay to those points. The rates shown on the exhibit 
have been checked as the correct rates against the 
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tariffs published and on file with the Interstate Com¬ 
merce Commission. 

(Thereupon the document referred to, entitled 
“Statement Showing That the Commission Prescribed 
a Lower Level of Maximum Reasonable Rates to 
Tvrone and Williamsburg in Eastern Territory Than 
for Similar Distances to Central Territory”, was re¬ 
ceived in evidence as Defendants’ Exhibit No. 20.) 

Exhibit No. 20 is similar to my Exhibit No. 3. My 
exhibit No. 17 in the D. M. Bare Case dealing with 
Roaring Spring is equally applicable to Tyrone and 
Williamsburg since those two points are also in the 
Scranton-Altoona group. 


- 12 - 


In the Vanderbilt Case before the Commission my 
Counsel did not ask for the same level of rates on clay 
to the East as the Commission might find reasonable 
to central territory. We asked for the brick scale from 
southern producing points extended to eastern ter¬ 
ritory. 

Mr. LaRoe: We will have to concede that before the 
Commission we asked for the brick scale and that scale 
if extended to both eastern and central territories 
would make for equality, the same level of rates to both 
territories. But the Commission gave us a much 
higher rate than we asked for and that made a slight 
difference between the rates. 


FURTHER DIRECT EXAMINATION 
BY MR. MONEY. 

The compromise cement basis established in trunk 
line territory was approximately 14 per cent higher 
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than the Commission prescribed for cement to central 
territory but the cement shippers had the 100 per cent 
to central territory, BufTalo-Pittsburgh territory, and 
they had what they wanted to the Metropolitan area. 
In the New England Cement Case the report shows that 
the average rate in trunk line territory was somewhat 
less than 110 per cent of the central territory rate. 

Mr. LaRoe: If it is necessary for me to make a 
motion for a finding 1 should like to move, your Honor, 
to make a finding that we are entitled to the principal 
amount of reparation and the interest, making the total 
amount up to October 10. 1035, as shown in the state¬ 
ment filed in the exhibit. 

(Thereupon the consideration of the instant case was 
continued until Monday, March 1C, 1035, at 10 o’clock 
A. M. 

Washington, 1). C. 

Monday, March 1C, 1036. 

Before 



Pages 125-126 of the Bill of Exceptions relate to the 
oral argument on all suits, the fixing of attorneys’ 
fees, the entry of ; ndings, and show the general 
exception. 




Honorable Janies M. Proctor: 

Met pursuant to adjournment. Same appearances 
as hertofore noted. 

(Thereupon oral argument was had by the respec¬ 
tive parties.) 

By memorandum, dated March 20, 1936, Judge Proc¬ 
tor notified all attorneys of record that, following fur¬ 
ther argument on the matter of attorneys’ fees, he 
would enter findings in favor of all the plaintiffs. 

Wednesday, March 25, 1936. 

Before 

Honorable James M. Proctor: 

Met pursuant to notice. Same appearances as here¬ 
tofore noted. 

After oral argument upon the amounts of attorney’s 
fees to be fixed bv the Court and the submission of 
memoranda upon that question, the following occurred: 

The Court: Unless someone makes objection 1 would 
follow the course of approving one bill of exceptions 
which would include the full testimony from the begin- 
ning to the end of these cases. 1 think, so far as the 
record is concerned, we will treat these cases as a con¬ 
solidated trial with, of course, your separate findings 
and separate judgment, and if you wish to do that that 
will obviate any difficulty you may have on appeal. 
Unless there is objection we will proceed in that way. 

(Xo objection was made by any party to the forego¬ 
ing statement of the Court.) 

(Thereupon at 3:40 o’clock P. M. the instant hearing 
was concluded.) 

By memorandum, dated April 2, 1936, Judge Proctor 
fixed the amounts of attorneys’ fees to be allowed coun- 
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sol for the respective plaintiffs and to be taxed as costs 
in the proceedings. 


—126— 


Thereafter, on April 3, 1936, formal findings were 
entered in favor of the respective plaintiffs, to each of 
which defendants, in open Court, noted an exception, 
which was dulv noted and allowed. 

The original of each exhibit hereinabove referred to 
is attached to the original copy of this bill of exceptions 
and made a part hereof. 

The foregoing is the substance of all the testimony 
given and the proceedings had at the trial of said 
causes, and be it further remembered that each and 


every of the separate and several exceptions taken by 
counsel for the defendants were duly taken as herein 
aforesaid and duly entered upon the minutes of the 
Court and the same made a part of the record hereof 
and because the matters and things hereinbefore re¬ 
cited are not matters of record and in order that the 
defendants may have their causes reviewed on appeal, 
defendants, by their attorneys, moved the Court to 
sign and seal this, their Bill of Exceptions, to have the 
same force and effect as if each and everv of said ex¬ 


ceptions had been separately and severally signed and 
sealed, which motion is granted by the Court; and 
thereupon defendants tender this their Bill of Excep¬ 
tions and request the Court to sign and seal same 
according to the statute in such case made and pro- 
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vided, and it is accordingly done now for them, this 
3rd day of August, 1936. 

/s/ James M. Proctor, 

Justice. 

/s Francis R. Cross 
/ s Joseph F. Eshelman 

McKenney Flannery & Craighill 
/ s/ By R. A. Bogley, 

Attorneys for Defendants. 

/s/ John T. Money 
/ s/ C. R. M ARSHALL 
/s/ Arthur L. Winn, Jr., 

Attorneys for Plaintiffs. 










95 


APPENDIX “D” 

The formal findings for Appellees made by the 

District Court 
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West Virginia Pulp and Paper Company, 
a Corporation, Petitioner 

v. 

Central of Georgia Railway Company, a Corporation, 

at al, Defendants 

At Law No. 84,872 


This cause having; been heretofore dulv argued ami 

submitted to the Court, the Court this day finds for ilie 

petitioner in the sum of Twenty-two Thousand Nine 

hundred Fortv-nine Dollars and Thirtv-seven Cents 

•• % 

<822,949.37) with interest thereon from November 27, 
1934, said sum to be allocated as follows: against the 
Central of Georgia Railway Company, Southern Rail¬ 
way Company, Norfolk & Western Railway Company, 
The Pennsylvania Railroad Company, and the Dela¬ 
ware & Hudson Company, jointly and severally, in the 
sum of Nine Thousand Six Hundred Ninetv-one Do!- 
!ars and Forty-nine Cents ($9091.49); against the Cen¬ 
tral of Georgia Railway Company, Southern Railway 
Company, The Pennsylvania Railroad Company, and 
The Delaware and Hudson Company, jointly and 
severally, in the sum of Nine Thousand Four Hundred 
Twelve Dollars and Forty-six Cents ($9,412.40); 
against the Central of Georgia Railway Company and 
The Delaware & Hudson Company, jointly and sever- 
:•!!v, in the sum of Two Hundred Twentv-four Dollars 


and Fifty-five Cents ($224.55); against the Macon, 
Dublin and Savannah Railroad Company, Southern 
Railway Company, Norfolk & Western Railway Com¬ 
pany, The Pennsylvania Railroad Company, and The 
Delaware and Hudson Company, jointly and severally 
In the sum of Three Hundred Seventy-seven Dollars 
and Fifty-nine Cents ($377.59); against the Macon, 
Dublin and Savannah Railroad Company, Southern 
Railway Company, Norfolk & Western Railway Com¬ 
pany, Western Maryland Railway Company, Reading 
Company, The Central Railroad Company of New Jer- 
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sey and The Delaware & Hudson Company, jointly 
and severally, in the sum of Thirty-five Dollars and 
Seventy-two Cents ($35.72); against the Macon. Dublin 
and Savannah Railroad Company, Central of Georgia 
Railway Company, Southern Railway Company, Nor¬ 
folk & Western Railway Company, Western Maryland 
Railway Company, Reading Company, The Central 
Railroad Comany of New Jersey, and The Delaware 
Hudson Company, jointly and severally, in the sum of 
Six Hundred Twenty-six Dollars and Sixteen Cents 
($626.16); against the Macon, Dublin and Savannah 
Railroad Company, Central of Georgia Railway Com¬ 
pany, Southern Railway Company, The Pennsylvania 
Railroad Company, and The Delaware & Hudson Com¬ 
pany jointly and severally, in the sum of One Thou¬ 
sand Three Hundred Thirteen Dollars and Twentv-live 
Cents ($1,313.25); against the Macon, Dublin & Savan¬ 
nah Railroad Company, Central of Georgia Railway 
Company, Southern Railway Company, Norfolk & 
Western Railway Company, The Pennsylvania Rail¬ 
road Company, and The Delaware & Hudson Company, 
jointly and severally, in the sum of Thirty-one dollars 
and Thirty-five Cents ($31.35): against the Macon. 
Dublin & Savannah Railroad Company, Seaboard Air 


Line Railway Company, Richmond. Fredericksburg <k 
Potomac Railroad Company, The Pennsylvania Rail¬ 
road Company, and The Delaware & Hudson Company, 
jointly and severally, in the sum of Two Hundred Six- 


tv-two Dollars and Eighty-two Cents ($262.82); against 


the Macon. Dublin & Savannah Railroad Company and 
The Delaware & Hudson Company, jointly and several¬ 
ly, in the sum of One Hundred Sixty-five Dollars and 
Nine Cents ($165.09): against the Central of Georgia 
Railway Company, Southern Railway Company. West 
Shore Railroad Co. (The New York Central Railroad 


Company, Lessee), Norfolk & Western Railway Com¬ 
pany, Western Maryland Railway Company, Reading 
Company, The Central Railroad Company of New Jer¬ 
sey, and The Delaware & Hudson Company, jointly and 
severallv, in the sum of Fortv-one Dollars and Two 

* 7 » 
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Cents ($41.02); against the Central of Georgia Railway 
Company, Southern Railway Company, Norfolk & West¬ 
ern Railway Company, Western Maryland Railway 
Company, Reading Company, The Central Railroad 
Company of New Jersey and The Delaware and Hudson 
Company, jointly and severally, in the sum of Two 
Hundred Ninety-nine Dollars and Seventy-five Cents 
($299.75); against the Macon, Dublin and Savannah 
Railroad Company, Southern Railway Company. West 
Shore Railroad, (The New York Central Railroad Corn¬ 
ua nv, Lessee), Norfolk and Western Railwav Com- 
rainy, The Pennsylvania Railroad Company and The 
Delaware & Hudson Company, jointly and severally, in 
die sum of Four Hundred Eleven Dollars and Sixty- 
six Cents ($411.66); against the Macon, Dublin & 
Savannah Railroad Company, Southern Railway Com¬ 
pany. The Pennsylvania Railroad Company and The 
Delaware and Hudson Company, jointly ami severally, 
in the sum of Fifty-six Dollars and Forty-five Cents 
($56.45); plus an attorney's fee of Three Thousand 
Seven Hundred Fifty Dollars ($3,750.00), and costs to 
be apportioned among the defendants as their interests 
appear. To the foregoing finding of the Court the de¬ 
fendants, in open Court, note an exception which is 
dulv noted and allowed. 

Proctor, . Justice . 
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Casta nea Paper Company, a Corporation,- and New 
York and Pennsylvania Company', a Corporation, 
Plaintiffs 

v. 

The Baltimore and Ohio Railroad Company, et al., 

Defendants 

At Law No. 84,827. 

This cause having been heretofore duly argued and 
submitted to the Court, the Court this day finds for 
the plaintiff, Castanea Paper Company, a corporation, 
in the sum of Twenty-five thousand Three Hundred 
and Twenty-four Dollars and Forty-six Cents ($25,- 
324.46) with interest thereon from February 23, 1934, 
to be allocated as follows: against the Southern Rail¬ 
way Company, Norfolk & Western Railway Company, 
Western Maryland Railway Company, Reading Com¬ 
pany, The New York Central Railway Company, and 
the Erie Railroad Company, jointly and severally, in 
the sum of Two Thousand Six Hundred Eightv-five 
Dollars and Sixty-three Cents ($2685.63); against the 
Southern Railway Company, The Cincinnati, New Or¬ 
leans and Texas Pacific Railway Company, and the 
Erie Railroad Company, jointly and severally, in the 
sum of Nine Hundred Thirty-two Dollars and Twenty- 
two Cents ($932.22); against the Southern Railway 
Company, The Baltimore & Ohio Railroad Company, 
and the Buffalo, Rochester & Pittsburgh Railway Com- 
pany, jointly and severally, in the sum of Ten Thou¬ 
sand Fourteen Dollars and Fifty-three Cents ($10,- 
014.53); against the Southern Railway Company, Nor¬ 
folk & Western Railway Company, Western Maryland 
Railway Company, Reading Company, The New York 
Central Railroad Company, and the Buffalo, Rochester 
& Pittsburgh Railway Company, jointly and severally, 
in the sum of Four Hundred Seven Dollars and 
Thirty-four Cents ($407.34); and against the South¬ 
ern Railway Company, Norfolk & Western Railway 
Company, and the Pennsylvania Railroad Company, 
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jointly and severally, in the sum of Eleven Thousand 
Two Hundred Eighty-four Dollars and Seventy-four 
Cents ($11,284.74); and the Court further finds for 
the plaintiff, New York and Pennsylvania Company, a 
corporation, in the sum of Eight Hundred Ninety-five 
Dollars and Sixty-nine Cents ($895.69) with interest 
thereon from February 23, 1934, to be allocated as 
follows: against the Macon, Dublin & Savannah Rail¬ 
road Company, Southern Railway Company, Norfolk 
& Western Railway Company, and the Pennsylvania 
Railroad Company, jointly and severally, in the sum 
of Seven Hundred Eightv-five Dollars and Eightv- 
one Cents ($785.81): against the Macon, Dublin & 
Savannah Railroad Company, Southern Railway Com¬ 
pany and The Pennsylvania Railroad Company jointly 
and severallv, in the sum of Ten Dollars and Thirtv- 
three Cents ($10.33); against the Central of Georgia 


Railway Company, (II. 1). Pollard, Receiver). South¬ 
ern Railway Company. Norfolk & Western Railway 
Company, and the Pennsylvania Railroad Company, 
jointly and severally, in the sum of Thirty-three Dol¬ 


lars and Twenty-eight Cents ($33.28); against the 


Southern Railway Company, and The Pennsylvania 
Railroad Company, jointly and severally, in the sum 


of Sixty-six Dollars and Twenty-seven Cents ($66.27); 


plus an attorney’s fee of Four Thousand Four Hun¬ 
dred Dollars ($4,400.00), and costs to be apportioned 
among the defendants as their interests appear. To 
the foregoing finding of the Court the defendants, in 


open Court, note an exception which is duly noted and 
allowed. 


Proctor. Justice. 
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IX THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 

Friday, April 3, 1936. 

Session resumed pursuant to adjournment. 

Hon. James M. Proctor, Justice, presiding. 

1). M. Bare Paper Company, a Corporation, Petitioner 

v. 

Macon, Dublin & Savannah Railroad Company, a 
Corporation, et al., Defendants 

At Law Xo. 85,328. 

This cause having been heretofore argued and sub¬ 
mitted to the Court, the Court this day finds for the 
petitioner in the sum of Three Thousand Eight Hun¬ 
dred Thirty-three Dollars and Ten Cents ($3833.10) 
with interest thereon from February 1, 1934; said 
sum to be allocated as follows: against Macon, Dublin 
& Savannah Railroad Company, a corporation, South¬ 
ern Railway Company, a corporation, and The Penn¬ 
sylvania Railroad Company, a corporation, jointly and 
severally, in the sum of Two Hundred Thirty-three 
Dollars and Fifteen Cents ($233.15); against South¬ 
ern Railway Company, a corporation, Xorfolk and 
Western Railway Company, a corporation, and The 
Pennsylvania Railroad Company, a corporation, 
jointly and severally, in the sum of Three Thousand 
Eighty-seven Dollars and Xine Cents ($3087.09); 
against the Southern Railway Company, a corpora¬ 
tion, and The Pennsylvania Railroad Company, a cor¬ 
poration, jointly and severally, in the sum of Five 
Hundred Twelve Dollars and Eighty-six Cents 
($512.86); plus an attorney’s fee of Six Hundred Fifty 
Dollars ($650.00) and costs to be apportioned among 
the defendants as their interests appear. To the fore¬ 
going finding of the Court the defendants, in open 
Court, note an exception which is duly noted and al¬ 
lowed. 

Proctor, Justice. 
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At Law No. 85,245. 

Empire Floor & Wall Tile Co., Inc., New Jersey 
Coated Paper Company, Lowe Paper Company, 
Plaintiffs 

v. 

Carolina. Clinchfiei.d and Ohio Railway, (Atlantic 
Coast Line Railroad Company, and Louisville 
and Nashvii.l Railroad Company. Lessees), et al, 
Defendants 

This cause having boon heretofore duly argued and 
submitted to the Court, the Court this dav finds for 
tin* plaintiffs in the sum of Nine Hundred Thirty-four 
Dollars and Seventy-two Cents ($1)34.72) with inter¬ 
est thereon from April 20, 11)34, said sum to he allo¬ 
cated as follows: against Carolina, Clinchfield and 
Ohio Railway, (Atlantic Coast Line Railroad Com¬ 
pany, and Louisville and Nashville Railroad Company, 
Lessees), Norfolk and Western Railway Company, 
The Pennsylvania Railroad Company and Lehigh Val¬ 
ley Railroad Company, jointly and severally, in the 
sum of Two Hundred Thirty-one Dollars and Seventy- 
four Cents ($231.74); against Carolina, Clinchfield 
and Ohio Railway. (Atlantic Coast Line Railroad Com¬ 
pany. and Louisville and Nashville Railroad Company, 
Lessees), Norfolk & Western Railway Company, West¬ 
ern Maryland Railway Company, Reading Company, 
and Lehigh Valley Railroad Company, jointly and 
severally, in the sum of Six Hundred Seventy-nine 
Dollars and Ten Cents ($679.10); against Carolina, 
Clinchfield and Ohio Railway, (Atlantic Coast Line 
Railroad Company, and Louisville and Nashville Rail¬ 
road Company, Lessees), Norfolk & Western Railway 
Company, The Baltimore & Ohio Railroad Company, 
Reading Company, and Lehigh Valley Railroad Com¬ 
pany, jointly and severally, in the sum of Twenty- 
three Dollars and Eighty-eight Cents ($23.88); plus 

an attornev’s fee of Three Hundred Fiftv Dollars 
• • 

($350.00), and costs to be apportioned among the de¬ 
fendants as their interests appear. To the foregoing 
finding of the Court the defendants, in open Court, 
note an exception which is duly noted and allowed. 

Proctor, Justice. 
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At Law No. 86,688. 

est 1 irgixia Puli* and Paper Company, a corpora¬ 
tion, Petitioner 

v. 

Atlantic Coast Line Railroad Company, a corpora¬ 
tion, et al, Defendants 

This cause having been heretofore duly argued and 
submitted to the Court, the Court this day finds for the 
petitioner in the sum of Twenty-two Thousand Eight 
Hundred Forty-three Dollars and Twenty Cents ($22,- 
843.20) with interest thereon from October 19, 1935, 
said sum to be allocated as follows: against the Cen¬ 
tral of Georgia Railway Company, Southern Railway 
Company, Norfolk & Western Railway Company and 
The Pennsylvania Railroad Company, jointly and 
severally, in the sum of Nineteen Thousand Nine Hun¬ 
dred Forty-five Dollars and Twenty-four Cents ($19,- 
945.24); against the Central of Georgia Railway Com¬ 
pany, Atlantic Coast Line Railroad Company, Rich¬ 
mond, Fredericksburg & Potomac Railroad Company, 
and The Pennsylvania Railroad Company, jointly and 

severallv, in the sum of One Hundred Xinetv-six Dol- 
• / + 

lars and Sixty-seven Cents ($196.67); against the Cen¬ 
tral of Georgia Railway Company, Atlantic Coast 
Line Railroad Company, Georgia Railroad, Richmond, 
Fredericksburg & Potomac Railroad Company, and 
The Pennsylvania Railroad Company, jointly and 
severallv. in the sum of Twentv-five Dollars and Fortv 
Cents ($25.40): against the Central of Georgia Rail¬ 
way Company, Seaboard Air Line Railway Company, 
Winston-Salem Southbound Railway Company, Nor¬ 
folk & Western Railway Company, and The Pennsyl¬ 
vania Railroad Company, jointly and severally, in the 
sum of One Hundred Twenty-one Dollars and Twelve 
Cents ($121.12): against the Central of Georgia Rail¬ 
way Company, Seaboard Air Line Railroad Company, 
Norfolk & Western Railway Company, and The Penn¬ 
sylvania Railroad Company, jointly and severally, in 
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the sum of One Hundred Seventv-one Dollars and 

* 

Seventy-one Cents ($171.71); against the Central of 
Georgia Railway Company, Charleston & Western 
Carolina Railway Company, Atlantic Coast Line Rail¬ 
road Company, Richmond, Fredericksburg & Potomac 
Railroad Company, and The Pennsylvania Railroad 
Company, jointly and severally, in the sum of Twenty- 
two Dollars and Ninety-three Cents ($22.93); against 
the Central of Georgia Railway Company, Southern 
Railway Company and The Pennsylvania Railroad 
Company, jointly and severally, in the sum of Two 
Thousand Ninety-seven Dollars and Twenty Cents 
($2097.20); against the Macon, Dublin & Savannah 
Railroad Company, Central of Georgia Railway Com¬ 
pany, Southern Railway Company, Norfolk & Western 
Railway Company, and the Pennsylvania Railroad 
Company, jointly and severally, in the sum of Two 
Hundred Twenty-three Dollars and Five Cents 
($223.05); against the Macon, Dublin & Savannah Rail¬ 
road Company, Southern Railway Company, Norfolk 
& Western Railway Company, and The Pennsylvania 
Railroad Company, jointly and severally, in the sum 
of Thirty-nine Dollars and Eighty-eight Cents 
($39.88): plus an attorney’s fee of Three Thousand 
Five Hundred Dollars ($3,500.00), and costs to be 
apportioned among the defendants as their interests 
appear. To the foregoing finding of the Court the de¬ 
fendants, in open Court, note an exception which is 
dulv noted and allowed. 


Proctor, Justice. 
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APPENDIX “E” 

A true copy of Appellants’ Assignment of Errors. 
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IN THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 

At Law No. 84,872. 

West Virginia Pulp & Paper Company, a corporation, 

v. 

Central of Georgia Railway Company, a corporation, 

ET AL. 

At Law No. 84,827. 

Castanea Paper Company, a corporation, et al., 

v. 

The Baltimore and Ohio Railroad Company, et al. 

At Law No. 85,328. 

D. M. Bare Paper Company, 

v. 

Macon, Dublin & Savannah Railroad Company, et al. 

At Law No. 85,245. 

Empire Floor & Wall Tile Company, Inc., 

v. 

Carolina, Clinchfield and Ohio Railway, et al. 

At Law No. 86,688. 

West Virginia Pulp and Paper Co., a corporation, 

v. 

Atlantic Coast Line Railroad Company, et al. 
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ASSIGNMENT OF ERRORS. 

Defendants, in each and all of the above entitled 
causes, having excepted to the findings of the Court 
and noted an appeal from the judgments entered 
therein on the 9th day of April, 193fi, assign the fol¬ 
lowing errors in the record and proceedings in said 
causes: 

1. The Court erred in admitting in evidence, over 
the objection and exception of counsel for all of the 
defendants, as exhibits for plaintiffs in each and all 
of said causes, certified copies of the report and order 
of the Interstate Commerce Commission, in the case 
of R. T. Vanderbilt Co.. at al. v. Atlantic Coast Line 
R. R. Co., et al.. 1. C. C. Docket Xo. 20482, et ah, dated 
July 12, 1930, 167 1. C. C. 319, and the further report 
and order of the Interstate Commerce Commission in 
said proceeding, dated July 3, 1933, 194 I. C. C. 702, 
as appears in the bill of exceptions. 

2. The Court erred in admitting in evidence, over 
the objection and exception of counsel for all of the 
defendants, as exhibits for plaintiffs, respectively, in 
the above entitled causes, certified copies of the follow¬ 
ing reparation orders issued by the Interstate Com¬ 
merce Commission and based upon the aforesaid re¬ 
ports and orders of the Interstate Commerce Commis¬ 
sion : 

Law Xo. 84,872—Order dated October 8, 1004. in I. C. 

C. Docket Xo. 20482 (Sub Xo. 1) 

Law Xo. 84.827—Order dated January 8. 1934, in I. C. 

C. Docket Xo. 20482, et al. 

Law Xo. 85,328—Order dated August 21, 1934, in I. C. 

C. Docket Xo. 21347. 

Law Xo. 85,245—Order dated March 12, 1934, in 1. C. 

C. Docket Xo. 20225. 

Law Xo. 86,688—Order dated September 14, 1935, in 

I. C. C. Docket Xo. 20482, (Sub Xo. 1). 
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3. The Court erred in failing to find that said re¬ 
ports and orders of the Interstate Commerce Com¬ 
mission in I. C. C. Docket Xo. 20482, et ah, dated July 
12, 1930, and July 3, 1933, respectively, were void be¬ 
cause thev failed to contain the necessarv basic or es- 
sential findings of fact. 

4. The Court erred in failing to find that said re¬ 
ports and orders of the Interstate Commerce Commis¬ 
sion in I. C. C. Docket Xo. 20482, dated July 12, 1930, 
and July 3, 1933, respectively, and each and all of said 
reparation orders were void because there were based 
upon a mistake of law, were beyond the statutory 
power of the Interstate Commerce Commission, were 
arbitrary and capricious, and were unsupported by 
and contrarv to the evidence before the Interstate 
Commerce Commission. 

5. The Court erred in finding, over defendants’ ob¬ 
jections and exceptions, for plaintiffs in the following 
amounts: 


Law Xo. 84,872—Finding for $22,949.37 with interest 
thereon from Xovember 27, 1934, plus an attor¬ 
neys’ fee of $3750 and costs, 

Law Xo. 84,827—Finding for $25,324.4(1 with interest 
thereon from February 23, 1934, plus an attor¬ 
ney’s fee of $4400 and costs, 

Law Xo. 85,328—Finding for $3,833.10 with interest 
thereon from February 1, 1934, plus an attor¬ 
ney’s fee of $650 and costs, 

Law Xo. 85,245—Finding for $934.72 with interest 
thereon from April 2(i, 1934, plus an attorney’s 
fee of $350.00 and costs, 

Law Xo. 80,688—Finding for $22,843.20 with interest 
thereon from October 19, 1935, plus an attor- 
nevs’ fee of $3500 and costs. 
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6. The Court erred in entering judgments on April 
9, 1936, for plaintiffs, respectively, in the above 
amounts. 

McKenney, Flannery & Craighill, 

By R. Aubrey Bogley, 

Attorneys for Defendants. 

Service of the foregoing assignment of errors and 
receipt of copy thereof, acknowledged this ... day of 
May, 1936. 

Wilbur La Roe, Jr., 

C. R. Marshall. 

J. T. Money. 

Attorneys for Plaintiffs. 
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APPENDIX “F” 

A true copy of the stipulation of the parties providing 
for separate but consecutive trials of the five suits. 
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IN THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA 


At Law No. 84872 

West Virginia Pn.r and Paper Company, 
a corporation, Petitioner. 

v. 

Central ok Georgia Railway Company, a corpora¬ 
tion, et at.. Defendants. 

At Law No. 84827 

Castanea Paper Company, a corporation, and 
New York and Pennsylvania Company. 
a corporation. Plaintiffs. 

v. 

The Baltimore and Ohio Railroad Company. 
a corporation, et al.. Defendants. 

At Law No. 85328 

D. M. Bare Paper Company, a corporation. Plaintiff. 

v. 

Macon, Dublin & Savannah Railroad Co., et at... 

Defendants. 

At Law No. 85245. 

Empire Floor <S: Wall Tile Co.. Inc. a corporation, 

Plaintiff, 

v. 

Carolina. Clinciifield and Ohio Railway (Atlantic 
Coast Line Railroad Company, and Louisville and 
Nashville Railroad Company, Lessees), et al.. De¬ 
fendants. 
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At Law Xo. 86688. 

West Virginia Pulp and Paper Company, 
a corporation, Plaintiff , 

v. 

Atlantic Coast Line Railroad Company, et al.. 

Defendants. 


STIPULATION. 


It is hereby stipulated and agreed by and between 
counsel for all of the plaintiffs and for all of the defen¬ 
dants in the above entitled cases that the last four of 


said cases as listed above, that is. Law Numbers 84827. 
85328. 85245 and 86688, be placed on the trial calendar 
immediately following the case of IIVs/ Virginia Pulp 
and Paper Company v. Central of Georgia Hail wag 
Coni pan//, et al.. Law Xo. 84872. and that all five cases 


be assigned for trial consecutivelv before the same Jus- 
tice, beginning March 10, 1936. 

It is further stipulated and agreed that the certified 
copy of the record before the Interstate Commerce 
Commission in the proceedings known as the Vander¬ 
bilt cases. Docket Xo. 20482, et al.. to l>e introduced in 
evidence by the defendants in each of the above en¬ 
titled cases, may be introduced in evidence in the first 
case to be heard and may be incorporated by reference 
into the record of each of the subsequent cases. 

It is further stipulated and agreed that in the event 
of an appeal by any or all of the plaintiffs or defen¬ 
dants in the above entitled cases from the judgment or 
judgments of this Court and in the event such appeals, 
if more than one. are not consolidated on appeal in the 
United States Court of Appeals for the District of 
Columbia, said record before the Interstate Commerce 
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Commission shall be included in the first record to be 
filed in said Court of Appeals and shall be incorporated 
by reference in the subsequent records to be filed in 
that Court. 

Wilbur LaRoe, Jr. 

Attorney for West Virginia Pulp 
and Paper Company and D. M. 
Bare Paper Company 

J. T. Mooney, 

Attorney for Empire Floor & Wall 
Tile Company 

C. R. Marshall, 

Attorney for Castanea Paper Com¬ 
pany and New York and Penn¬ 
sylvania Company 

McKenney, Flannery & Craighill, 
By R. Aubrey Bogley, 

Attorneys for all Defendants. 
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On October 23, 1936, prior to the printing of the rec¬ 
ord, appellees herein filed with the Court their motion 
to dismiss the appeals and to affirm the judgments. 
The Court by order dated December 3, 1936, deferred 
action on the motion until presentation of the cases on 
the merits. The record, consisting of four volumes 
and 1259 pages, has now been printed. This brief in 
support of appellees’ motion is submitted contempora¬ 
neous with the filing of the opening brief on the mer¬ 
its to grant the fullest time for reply hereto by appel¬ 
lants. 

The questions which appellants seek to present are 

not reviewable. 

These appeals are from five judgments in favor of 
plaintiffs in five actions at law for damages for the ex¬ 
action by appellants of unreasonable and unlawful 
charges for the interstate transportation of property. 
At the trials below a jury was waived in each case in 
writing and the cases were submitted to the court on 
both the facts and the law. 

Xo special findings of fact were made by the trial 
court, none having been filed or requested by appel¬ 
lants. defendants below. The judgments for plaintiffs 
were entered upon a general finding in each case. The 
assignment of errors raises no question or issue on 
the pleadings. The record contains no exception to 
denial of any motion by appellants for judgment, and 

the record shows no such motion to have been made bv 

* 

appellants in any of the cases. The issues which ap¬ 
pellants seek to have reviewed by this Court involve 
the facts and are not reviewable. There being no sub¬ 
stantial question presented by the assignment of errors 
which is reviewable by this Court, the appeals should 
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be dismissed and the judgments affirmed under the 
well-established rule relating to the limitation of ap¬ 
pellate review. McCaughn v. Beal Estate Land, Title 
<0 T. Co.. 297 U. 8. (506. The proper procedure is the 
granting of appellees’ motion to dismiss the appeals 
and affirm the judgments. The error of the Circuit 
Court of Appeals for the Third Circuit in failing to 
grant such a motion and the error of that Court in re¬ 


viewing the evidence, were the basis of the 
by the Supreme Court in Eastman Kodak Co. 
292 U. 8. 332. 


reversal 
v. Gray, 


In the present cases, as in the McCaughn case, ap¬ 
pellants seek a review on appeal of the question 
whether they overcame in the trial court with their 
documentary evidence and the testimony of their wit¬ 
nesses the prima facie case against them. At the trial 
in the McCaughn case it was sought to overcome the 
presumtion that a transfer of property occuring within 
two years of death is one in contemplation of death. 
This presumption was merely rebuttable and subject to 
full proof that it was in fact untrue in the particular 
case. The Supreme Court held that whether this pre¬ 
sumption, or prima facie case, had been overcome at 
the trial was not open to review by the Court of Ap¬ 
peals. The judgment in the McCaughn case rested, as 
do the judgments here, upon a general finding. This 
general finding, the Supreme Court pointed out, was 
conclusive against the party seeking to overcome the 
prima facie case. “The Circuit Court of Appeals was 
without authority to weigh the evidence and to make 
its own findings.” (p. 608) 

Appellants in the present cases ask this Court to 
weigh the evidence, to make findings of fact, and to 
conclude that they overcame the prima facie eases 



« 
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against 1 hem in the trial court. This really over states 
the strength of appellants* position because they do 
not attack that part of appellees’ proof in the trial 
court which was merely jtrinw iorir in character, that 
is, the finding by the Interstate Comnic'm* Commission 
that appellees had been damaged and the* finding fix¬ 
ing the amount of the* damages. There is no dispute 
between the parties as to the amounts of damages 
bas(*d on tin* (Commission ’s lindin^* of reasonable rates. 
The findings by the Commission as to damages were 
based upon sti))iiIations agreed to by the parties and 
filed with the* Commission. 

The attack by appellants is upon the* Commission's 
finding of reasonable rates, which finding was conclu¬ 
sive upon the* trial court. This finding by the* Commis¬ 
sion of reasonable rates the trial court could not have 
rejecte*d, even upon countervailing evidence, unless 
and until the. trial court affirmativelv invalidated the 
determination of re*asonable rate*s on the* ground that 
it had been reached without evidence or was be*yond the 
power of tin* Commission. Mitchell ('<>ol <f* C. Co. v. 
Printsiflrai/ia H. Co.. 230 l\ S. 247, 27)8-27)0. htfrrsfafc 
Connnrrcr ('nut mission v. Union P. If. Co., 222 U. S. 
541, 7)47-7)48, 7)7)0. The* trial court below in the present 
cases made* no such affirmative findings. These issues 
presented niixe*d (jue*stions of law and fact. (Union 

Pori fir casr , )). 7)47.) The general findings bv the 

0 * * * • 

trial court in favor of plaintiffs and against 
defendants an* nnichisivc that appellants failed 
to show that the Commission’s finding of reasonable 
rates was reached without evidence or was based on a 
mistake of law. The statute (Sec. 72. Title 18, D. C. 
Code) provides that the general finding of a court, 
without jury, has the same effect as the verdict of a 
jury. If the Circuit Court of Appeals is without au- 


5 


thority to review the evidence to determine whether 
♦ 

defendants below overcame a prhna facie presumption 
against them, it is likewise without authority to review 
the evidence to determine whether defendants below 
succeeded in their attempt to invalidate the determina¬ 
tion of reasonable rates bv the Interstate Commerce 
Commission. 

The Circuit Court of Appeals in the Eastman Kodak 
case had assumed that “there were no disputed facts.” 
The Supreme Court found this assumption erroneous 
because “all the essential facts were not stipulated, or 
agreed upon by counsel”, (p. 336) There is in the 
present cases no stipulation of the essential facts nor 
have they been agreed upon by counsel. Where facts 
are not stipulated or agreed upon and there are no 
special findings of fact by the trial court, review of the 
facts, disputed and undisputed, is foreclosed: “The 
general finding of the court is conclusive upon all mat¬ 
ters of fact, and prevents any inquiry into the conclu¬ 
sions of law embodied therein.” Fleischman Constr. 
Co. v. United States, 270 U. S. 349, 355-356. The Court 
there said (p. 357): 

“To obtain a review by an appellate court of 
the conclusions of law a party must either obtain 
in the trial court special findings which raise the 
legal propositions, or present the propositions of 
law to the court and obtain a ruling on them.” 
(italics supplied) 

In the MeCauglm case the party seeking to overcome 
the prhna facie case against him had presented to the 
trial court requested special findings of fact and con¬ 
clusions of law. Upon their denial by the trial court, 
exceptions had been taken, (p. 607) Exceptions to 
the denial of these requests raised the question 
whether the judgment of the trial court “was wholly 
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without evidence to sustain it.” (p. 608) No such re¬ 
quests were presented to the trial cqurt by appellants 
here. The record here further shows that in none of 
the present cases was there presented to the trial court 
for ruling a motion by appellants for judgment, and, of 
course, there is no exception in the record to a denial 
of any such motion or of requests having the same ef¬ 
fect. The present record, therefore, shows no excep¬ 
tion to a denial of any motion or request which pre¬ 
sented to the trial court “the question whether there 
was support in the evidence for the findings” for 
plaintiffs. Where there is no motion for judgment, or 
equivalent requests, with appropriate exceptions upon 
denial, the appeals should be dismissed without any re¬ 
view of tin* evidence. This was the ruling in Eastman 
Kodak ('<>. v. Gray, supra, where there had not been 
presented to the court by motion or requests “the 
question whether there was support in the evidence for 
the findings.” This court followed that decision in In¬ 
ternational Finance Carp. v. General Motors Accept¬ 
ance Carp.. 63 App. I). 325. 

Appellants did enter in the record, after the close of 
the trials and the entry of general findings by the court, 
a general exception to the finding in each case. It may 
be contended that this general exception, although not 
addressed to denial of any motion or request, raises 
“tin* question whether there was support in the evi¬ 
dence for the findings,” the same question that would 
have been raised had the record contained proper mo¬ 
tions with appropriate exceptions upon their denial. 
It is difficult to see how an exception can l>o enter¬ 
tained unless addressed to a particular ruling by the 
court. A general exception to the entire charge to a 
jury is never entertained. However, we propose to 
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show below that there was sufficient evidence before 
the trial court to sustain the judgments for plaintiffs 
even if the record is examined as upon an exception 
to a denial of motion by appellants for judgment. In 
such case, the question presented is whether there was 
any evidence upon which verdicts for plaintiffs might 
be found, that is, does the record contain a prima facie 
case for plaintiffs. 


Plaintiffs’ cases below amply sustain the judgments. 

The suits of appellees were filed in the District 
Court under the provisions of Sections 1(5), 8 and 16 
of the Interstate Commerce Act (U. S. C., Title 49,) 
for damages for the exaction by appellant railroads of 
unreasonable and unlawful charges for the interstate 
transportation of property. Section 1(5) requires 
that all charges by common carriers by railroad in in¬ 
terstate commerce shall be just and reasonable and 
prohibits and declares unlawful every unreasonable 
charge. Section 8 makes carriers violating the Act 
liable to the person injured “for the full amount of 
damages sustained in consequence of any such viola¬ 
tion.” The measure of the damages for the exaction 
of unreasonable charges is the amount of the excess 
above reasonable charges, with interest. Southern P. 
Co. v. Darnell-Taenzer Cumber Co.. “245 U. S'. 531, 534; 
Louisville (C N. Ii. Co. v. Sloss-Sheffield S. <£ I. Co., 269 
U. S. 217, 235, 240. 

Section 16 provides for civil suits for damages by 
an injured party after a determination by the Inter¬ 
state Commerce Commission that the charges are un¬ 
reasonable and a determination of the amount exacted 
in excess of reasonable charges. The Commission’s 
determination of the amount paid in excess of reason- 
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able charges is set forth in an order for the payment 
of money, commonly called a reparation order. Sec¬ 
tion 16 provides: 

“ (2) If a carrier does not comply with an order 
for the payment of money . . . the complainant 
. . . may file in the circuit court ... a petition 
setting forth briefly the causes for which he 
claims damages, and the order of the Commission 
in the premises. Such suit in the circuit court of 
the United States shall proceed in all respects like 
other civil suits for damages, except that on the 
trial of such suit the findings and order of the 
Commission shall be prima fade evidence of the 
facts therein stated . . . ” 


Xo action for damages for the exaction of unreason¬ 
able interstate rates mav be maintained in anv court in 

• • 

the absence of a prior finding by the Commission that 
the rates charged were unreasonable and a determina¬ 
tion of reasonable rates. Leids-Simas-.Jones Co. v. 
Southern P. Co.. 2S3 U. S. 654, 660-661; and cases 
cited. 

In an action under section 16(2) of the Interstate 
Commerce Act for damages, even* fact essential to re- 
covery, save (a) proof of service of the reparation or¬ 
der on the defendants and (b) their refusal to comply 
with it, is prima facie established by the findings and 
order of the Commission, and “these could not be re¬ 
jected by the jury in the absence of any countervailing 
evidence.” Meeker v. Lehigh Valley R. Co.. 236 V. S. 
434. 439. 


These suits were tried below consecutively before 
.Judge Proctor without jury. Jury trial in each case 
was waived by written stipulation filed with the court, 
reading in each case as follows (R. 32, 168, 195, 255, 
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“Plaintiff and the defendants, by their attor- 
torneys, hereby waive a jury in the above cause 
and stipulate and agree that the issues of fact may 
be determined bv the Court without the interven- 
tion of a jury.” 

The finding of the Commission as to reasonable 
rates, relied on by plaintiffs in all cases, was contained 
in its decisions styled Vanderbilt Co. v. Atlantic Coast, 
Liar R. Co., 167 T. C. C. 319, 194 I. C. C. 70*2. These 
two reports comprise 93 pages of the printed, record. 
The report dated July 12, 1930, reported at 167 I. C. C. 
319, begins at page 62 of the record and concludes at 
page 126. The report dated July 3, 1933, and reported 
at 194 T. C. ('. 702, begins at page 127 of the record and 
(unis at page 154. The earlier of these reports, de¬ 
scribes the filing of complaints by appellees here 
against the rates maintained and assessed by defen¬ 
dants on shipments of clay, in carloads, from points of 
origin in the states of Georgia, South Carolina, and 
North Carolina to destinations in northern states. Ap¬ 
pendix A to this first report summarizes the scope of 
the complaints filed by appellees. (R. 99, 101, 102, 193) 
Mach of the complaints of appellees sought reparation 
to the extent that charges paid by them were and had 
been in excess of reasonable rates. This decision of 
the Commission includes the following findings (R. 97, 
98): 

“That the assailed rates, except those in Nos. 
20409 and 20734, from points of origin in North 
Carolina, South Carolina, and Georgia to the des¬ 
tinations embraced in the several complaints— 
were, are, and for the future will be, unreasonable 
and unduly prejudicial to the extent that they ex¬ 
ceeded, exceed, or my exceed, rates made 16 per 
cent of the contemporaneous first class rates from 
and to the same points; * • * ” 
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“\V(* ifurtlier find that of the complainants here 
asking for reparation tlie following made or re¬ 
ceived shipments and paid and bore the charges 
thereon: * * *' in Xo. 20482 (Sub-Xo. 1). West 
Virginia Pulp <S: Paper (’ompany; in Xo. 2002!), 
Castanea Paper Company, and Xew York & Penn¬ 
sylvania (’oi!i|)aiiy: in X<». 21247, I). M. 

Bare Paper Company: * * * and that the afore¬ 
said complainants have been damaged in the 
amount that tin* charges paid exceeded those that 
would haw accrued at the rates and charges herein 
found reasonable; and that they are entitled to 
reparation, with interest/’ 


The decision continues (R. 08-9!)) : 

“The amount of reparation cannot be deter¬ 
mined on this record and the above-named com¬ 
plainants should comply with Huh* Y of the Rules 
of Practice. If any of the odier complainants 
which by their complaints here ask for reparation 
have made shipments at the rates herein found 

unreasonable thev mav submit rule Y statements 

• • 

accompanied by proof in affidavit form that they 
paid and bore the freight eh a rates. If defendants 
object to proof by affidavit a further hearinar may 
sought on the question of reparation.’* 


Appellant railroads were unwilling to comply with 
the procedure outlined in the Commission*s Rules of 
Practice for the certification of reparation claim 
statements. (Ree. 131) The Commission's second re¬ 
port covered a further hcarnur held by the Commission 
to determine the reparation due the parties under its 
findings in the first report. In this second report 
dated July 3. 1933, the Commission states the proce¬ 
dure agreed to by the parties for the determination of 
the reparation due the shippers under its findings. The 
procedure was stated as follows (Ree. 135-136): 
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“That complainants will submit to defendants 
rule V statements covering- their claims accom¬ 
panied with proof by affidavit as to the paying and 
bearing of freight charges, this manner of proof 
having been agreed to as sufficient, that complain¬ 
ants will turn over to defendants the freight bills 
for the purpose of checking, which freight bills 
will later be returned to complainants, and follow¬ 
ing this check the parties will undertake to certify 
to us agreed statements as to the amounts of rep¬ 
aration due under the findings made in these 
cases.” 

All of the reparation orders relied on by plaintiffs 
in the trials below were based upon stipulations be¬ 
tween them and the railroads, stating the agreed 
amounts due plaintiffs under the findings of the Com¬ 
mission. We list below in a footnote references to 
those pages of the record showing the introduction by 
plaintiffs of (a) the Commission's findings set out 
above and included in the two decisions referred to 
above: (b) stipulations of the parties as to the amount 
of reparation due plaintiffs under the Commission’s 
aforesaid findings; and (c) the reparation orders of 
the Commission awarding the damages based on the 
sums agreed to by the parties.* 

’The page references to the record showing the introduction by plain¬ 
tiffs of the prima facir ease outlined above are as follows: 

Introduction of Stipidot'ions show- 
Introduction of Commission's find - intj damages due under Commis- 
infis os to reasonable rotes- sion findings — 

Tase No. 6S44—R. 294 < \ase No. 6844—R. 295 

Case No. 6846—R. 35s <\use No 6845—R. 155-158, 165 

<’ase No. 6846—R. 366 Case No. 6846—R. 366 

Case No. 6847—It. 373, 425-426 (’a so No. 6847—R. 373 

Case No. 6848—R. 379 Case No. 6848-— R. 379 

Introduction of Commission Reparation Orders — 

(’ase No. 6844—R. 294, 395-398 
Case No. 6845—R. 358-359, 410-414 
Case No. 6846—R. 366, 419-424 
Case No. 6847—R. 373, 426-430 
Case No. 6848—R. 379, 433-435 
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In each case there was also undisputed proof of, or 
a stipulation of the parties showing, the amount of 
interest due plaintiff, as provided in the Commission's 
reparation order, from the date tlie charges were paid 
to the payment date provided in the order. (R. 21)5. 
357-358, : 359, 415-417; 367, 424; 373, 430; 379- 

380, 435-436) 

In each of the cases the defendant railroads ad¬ 
mitted in their pleas the two elements of the case which 
wore not proved by the Commission's findings and or¬ 
der, viz., the fact that the defendant railroads had not 
paid the reparation awards called for by the said or¬ 
ders and that they had been duly served with such 
orders. (Case X<>. 6S44, R. 25; case Xo. 6845, R. 165; 
case Xo. 6S46, R. 189; case Xo. 6847, R. 250; case Xo. 
6848, R. 277) 

In Meeker v. Lvhiffh Valle if R. C<>.. 236 U. S. 412, 
and in Mills v. Lrhiph Valien R. Co.. 238 T\ S. 473, the 
Supreme Court stated the findings which the Commis¬ 
sion must make to support a valid reparation order. 
It was there contended that Section 14 of the Inter¬ 
state Commerce Act repaired findings demonstrating 
the process of reasoning by which the Commission ar¬ 
rived at its conclusion that the rates were unreason¬ 
able and its determination of reasonable rates. Para¬ 
graph. 1 of Section 14 reads as follows: 

“That whenever an investigation shall be made 

bv said Commission, it shall be its dutv to make a 
% • 

report in writing in respect thereto, which shall 
state the conclusions of the Commission, together 
with its decision, order, or requirement in the 
premise's: and in ease damages arc nicarded such 
report shall ’include the find hips of fact on which 
the award is made (Italics supplied) 
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It was the requirement italicized which the Court 
defined in the Meeker and Mills cases. The Court 
there ruled specifically that the ultimate finding by the 
Commission that rates are unreasonable to the extent 
they exceed specified reasonable rates need not be sup¬ 
plemented by subordinate primary or evidential find¬ 
ings of fact “which lead to and justify that conclu¬ 
sion.” In the Meeker case the Court said (p. 427): 


“Another objection which was directed against 
the (reparation) orders as well as the reports is 
that they contain no findings of fact, or, at least, 
not enough to sustain an award of damages. The 
arguments advanced to sustain this objection pro¬ 
ceed upon the theory that the statute requires find 
the reports, if not the orders, shall state the evi¬ 
dential rather than the ultimate facts; that is to 
say. the primary facts from which, through a proc¬ 
ess of reasoning and inference, the ultimate facts 
may he determined. We think this is not the right 
view of the statute, and that what it requires is a 
finding of the ultimate facts.” (italics supplied.) 


The Mills case was a suit upon a reparation order 
of the Commission in which the defendant railroads 
attacked the ultimate finding of reasonableness made 
by the Commission. The Commission had, in its first 
report, found the rate on pyrites cinder to be unrea¬ 
sonable for the future to the extent it exceeded the 
rate on iron ore, which was $1.45. In a second report, 
dealing with reasonable rates on past shipments, the 
Commission found that the rate had been unreason¬ 
able on past shipments to the extent it had exceeded 
$1.45. The Court, speaking through Mr. Justice 
Hughes, stated the contention and dismissed it as fol¬ 
lows (pp. 480-481): 
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‘Tlius, there would seem to be no room for ques¬ 
tion that the finding that the rate charged was un¬ 
reasonable is a sufficient finding. The Commis¬ 
sion stated: ‘We now find that the rate of $2 per 
gross ton, assessed and collected bv the defen- 
dents on the shipments giving rise to complaint, 
was unjust and unreasonable to the extent that it 
exceeded the subsequently established rate of $1.4.") 
per gross ton.* It is insisted that, in view of the 
provisions of the first order and the Commission's 
description of it in the second report, the essen¬ 
tial basis of the ruling was not the inherent rea¬ 
sonableness of the rate established, but its rela¬ 
tion to the rate on a competitive commodity. TTY 
think, hoircnr. that the specific finding in the sec¬ 
ond report that the rate exacted ’was unjust and 
unreasonable’ to the extent specified was a finding 
as to the ultimate fact of unreasonableness which 
should he taken preciselp as made." (italics sup¬ 
plied) 


The ultimate findings which are necessary to sup¬ 
port a reparation award by the Commission are stated 
in the Meeker case, as follows (pp. 427-428) : 


“We think that is not the right view of the stat¬ 
ute, and that what it requires is a finding of the 
ultimate facts,—a finding which, as applied to the 
present case, would disclose (1) the relation of 
the parties as shipper and carrier in interstate 
commerce: (2) the character and amount of the 


traffic out of which the claims arose; (2) the rates 
paid by life shipper for the service rendered and 
whether tliev were according to the established 


tariff: (4) whether and in what way unjust dis¬ 
crimination was practised against the shipper . . . 
(.I) whether, if there was unjust discrimination, 


the shipper was injured thereby, and, if so, the 
amount of his damages: (6) whether the rate col¬ 
lected from the shipper . . . was excessive and 
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unreasonable, and, if so, what would have been a 
reasonable rate for the service; and (7) whether, 
if the rate was excessive and unreasonable, the 
shipper was injured thereby, and, if so, the amount 
of liis damages. Upon examining the reports as 
set forth in the record, we think they contain find¬ 
ings of fact which meet the requirements of the 
statute, and that the facts stated in the findings, if 
taken as pr'nna facie true , sustain the award of 
the C aw mission. ” (italics supplied) 

Items (4) and (5) set out by the Court relate to vio¬ 
lations of Sections 2 and 3 of the Interstate Com¬ 
merce Act which prohibit discrimination and undue 
preference and prejudice as between shippers. They 
have no application in the present case where dam¬ 
ages were awarded based solely on the exaction of un¬ 
reasonable rates in violation of Section 1 of the Act. 

In its reports and orders covering appellees’ com¬ 
plaints the Commission states (a) the relation of the 
parties as carriers and receivers of freight in inter¬ 
state commerce (this is the jurisdictional finding); 
(b) the traffic out of which the claims arose; (e) the 
rates and charges provided in the tariffs of the car¬ 
riers and that appellees had paid them; (d) that the 
rates were unreasonable and what rates would have 
been reasonable; (e) that appellees were damaged by 
the unreasonable rates to the extent they exceeded 
reasonable rates; and (f) the amount of damage. All 
the findings specified bv the Court were made. 

The trials below occupied five days. The trial in 
the first case began on March 10, 1936. (R. 292) Fol¬ 
lowing oral argument the cases were submitted to the 
Court on March 16, 1936. (R. 392) By memorandum 
dated March 20, Judge Proctor notified counsel in 
each case as follows: 
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“Agreeable to conclusion reached in this case, a 
formal find ini; of a general nature will be made 
in favor of the plaintiff. The finding will be re¬ 
corded after counsel have met with me for the fix- 


ini; of attornev's fees.” 
283) 


(R. 392, 32, 168,19."), 



Following hearing on the question of attorney’s fees 

on March 25, and the determination of the amounts to 

be allowed, announced bv the Court in memoranda 

• 

filed in each case dated April 2, a formal finding was 
entered in each case on April 3 in favor of plaintiffs. 
CR. 392-393) 

The judgments for appellees rest upon a general 
finding of the Court entered in each case, in the fol¬ 
lowing form: 

“This cause having been heretofore duly argued 
and submitted to the Court, the Court this day 

finds for the petitioner in the sum of. 

wit'ii interest thereon from.. 

said sum to be allocated as follows: against. 

$. ; .; against.$.; 

plus an attorney's fee of.and 

costs to be apportioned among the defendants as 
their interests appear. To the foregoing finding 
of the Court the defendants, in open Court, note 
an exception which is duly noted and allowed.” 

The findings are to be found in the record as fol¬ 
lows: Case Xo. 6944 at R. 34-36; case Xo. 6845 at R. 
168-170; case Xo. 6846 at R. 195-196; case Xo. 6847 at 
R. 256-257; case Xo. 6848 at R. 283-284. The judg¬ 
ment in each case conforms to the finding therein and 
immediately follows the finding in the record. 
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The one exception to the admission of evidence is 

manifestly frivolous. 

The record contains but one exception by appellants 
to a denial by the trial court of a ruling requested by 
them. This is the exception in case No. 6845, The Bal¬ 
timore (£ Ohio Railroad Co., et al. v. Castanea Paper 
Co., et al., to the admission in evidence, over appel¬ 
lants’ objection, of the Commission’s decisions and 
reparation order relied on by plaintiffs in that ease. 
The offer of the reports and the reparation order, the 
objection and exception, and their admission in evi¬ 
dence are shown at pages 358-359 of the record. This 
lone exception in the record to a ruling of the Court 
during the progress of the trials is manifestly frivo¬ 
lous. Had the Court upheld appellants’ objection the 
rule of evidence established for such cases in the In¬ 
terstate Commerce Act would have been disregarded 
and set aside. The statute provides that where the 
Commission has found the reasonable rates and the 
amount of the damages due a shipper and has issued 
a report and order setting forth its findings of fact, 
these findings and the order shall “on the trial” in a 
suit for damages “be prima facie evidence of the facts 
therein stated.” Section 16, paragraph 2 of the stat¬ 
ute reads as follows: 

“ (2) If a carrier does not comply with an order 
for the payment of money within the time limit 
in such order, the complainant, or any person for 
whose benefit such order was made, may file in 
the circuit court of the United States for the dis¬ 
trict in which he resides or in which is located the 
principal operating office of the carrier, or through 
which the road of the carrier runs, or in any State 
court of general jurisdiction having jurisdiction 
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of the parties, a petition setting forth briefly the 
causes for which lie claims damages, and the or¬ 
der of the Commission in the premises. Such suit 
in tiir circuit court of the United States shall pro¬ 
ceed in all respects like, other civil suits for dam¬ 
ages. except that on the-trial of such suit the find¬ 
ings end order of the Commission shall he prima 
facie evidence of the facts therein stated, and ex¬ 
cept that the petitioner shall not be liable for costs 
in tlie circuit court nor for costs at any subsequent 
stage of the proceedings unless they accrue upon 
his appeal. If the petitioner shall finally prevail 
lie shall be allowed a reasonable attorney’s fee, to 
be taxed and collected as a part of the costs of the 
suit." (italics supplied) 

Obviously appellants cannot have this statutory rule 
of evidence ignored or overruled. In Meeker v. Lehigh 
Valley 11. C>>.. 236 U. S. 434, the Supreme Court dealt 
with the admission in evidence in a reparation suit 
of a decision of the Commission, relied on by plaintiff, 
over the objection of defendant railroads. The Court 
upheld the admission in evidence of the report, even 
though objection to it was based upon the fact 
that it contained, in addition to the findings relied 
on by plaintiffs, certain irrelevant material. The 
Court pointed out: ‘It hardly could be said that the 
presence of some irrelevant matter rendered the whole 
report inadmissible, and yet the objections seem to 
have been made in that view.” (p. 438) On the pres¬ 
ent record appellants' objection was not based on the 
presence of any irrelevant material in the report. Ap¬ 
pellant sought to have the Court exclude from evidence 
the relevant findings relied on by plaintiffs, which find¬ 
ings the statute specifically provides shall “on the 
trial’’ “be prima facie evidence.” In a decision in a 
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companion case, Meeker v. Lehigh Valley R. Co., 236 
U. S. 412, the Court reviewed this statutory rule of 
evidence and its operation, (p. 430-431.) 

Appellants assign error in the trial of each of these 
five cases because of the admission in evidence of the 
Commission’s reports and reparation order relied on. 
These assignments have no exceptions to support them 
except in the case referred to above, Xo. 6845. This 
was the second ease tried. Counsel in this second case 
was not counsel in anv of the other four cases. Coun- 
sel in none of the other four cases was counsel in No. 


6845. 

In the first case tried, Xo. 6844, counsel for appel¬ 
lants objected to the receipt in evidence of the reports 
and the reparation order. When the Court ordered 
the evidence to be admitted, overruling the objection, 
there was no exception to the ruling. (R. 294-295-) 

In the third case tried, Xo. 6846, the transcript of the 
record covering introduction of plaintiff’s case shows 
not even an objection to the introduction of the re¬ 
ports and reparation order and, of course, no excep¬ 
tion. (R. 366) During the introduction of defendants’ 
evidence in this third case, counsel for plaintiff ob¬ 
jected to certain rate testimony offered by defendants. 
The Court stated in answer to this objection the fol¬ 
lowing: “So far as I am concerned all the evidence 
may go in under objection and exception if that is 
satisfactory to counsel on both sides.” This was 
agreed to in that case. (R. 368) 

In the fourth case tried, Xo. 6847, the record shows 
the introduction of the Commission reports and rep¬ 
aration order relied on by plaintiff without any objec¬ 
tion or exception. (R. 373) Counsel in this case, No. 
6847, was not counsel in any of the other four cases 
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and none of the counsel in anv of the other four cases 
was counsel in this case. 

In the last cast- tried, Xo. 6848, the record shows 
the introduction by plaintiff of the Commission re¬ 
ports and reparation order relied on without any ob¬ 
jection or exception by appellants. (R. 379) Counsel 
were the same in the first, third and fifth cases, in none 
of which was there any objection or exception to the 
admission of the Commission’s reports and reparation 
orders. 

These cases were not consolidated for trial. A motion 
seeking consolidation was made by appellants. (R. 28) 
It was not granted. (R. 292) In lieu of consolidation, 
the cases came on for trial under a stipulation of the 
parties providing that the last, four cases “be placed 
on the trial calendar immediately following the case of 

ft * 

TIVs/ Yiry'mia Pulp <£• Paper Company v. Central of 
(lenryia Railway Cotn pauy, et al.. Law Xo. 84872. and 
that all five cases be assigned for trial consecutively 
before the same Justice, beginning March 10, 1936.” 
The stipulation further provided that the record before 
the Commission, “to be introduced in evidence bv the 

ft 

defendants in each of the above-entitled cases, may be 
introduced in evidence in the first case to be heard and 
may be incorporated by reference into the record of 
each of the subsequent eases.” The stipulation fur¬ 
ther provided that should there be an appeal by any 
of the parties the record before the Commission should 
be printed but once, and if the cases were not consoli¬ 
dated on appeal the Commission record should be in¬ 
cluded in the first record filed in the Court of Appeals 
and should be incorporated by reference in the subse¬ 
quent records in the other cases. (R. 31) 
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At the beginning of the trials counsel for appellants 
suggested to the Court that it was for the trial court 
to say “whether he wanted to hear the evidence fully 
in one case and render a judgment in that case or to 
hear the evidence in all the cases and render judg¬ 
ments in all of them.’’ The Court replied (R. 292): 

“I think that would be better—to hear this first 
case. Suppose we proceed with the first case and 
determine then how to proceed with the other 
cases.” 

At the conclusion of the first case the following oc¬ 
curred (R. 358): 

“The Court: Do you gentlemen wish to sum up 
vour case or argue the matter.’ 

“(After discussion between the Court and the 
counsel the following transpired.) 

“The Court: I think I will go on with the testi¬ 
mony in the other cases. We will complete the 
records in those coses before we go on with the 
arguments. We shall follow that course.” 

In the following cases the Court and counsel scru¬ 
pulously observed the separate character of the cases. 
In the second case tried, No. 6S45, it was carefully 
stated that the evidence introduced by defendants in 
the first case should be understood as being in the 
second case. (R. 361) The Court specificallv stated 
(R. 363): 

“The Court: The testimonv and exhibits in- 

* 

trodueed by (defendants’) Witness Bonn in the 
Mechanieville case will be imported info all of 
these cases.” 

Then the following occurred (R. 364): 

“Mr. Marshall: I am in doubt, your Honor, as 
to how the arrangement stands with respect to the 
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use in this ease of the testimony of witnesses 
given in the so-called Meehanicville case, partic¬ 
ularly the oral testimony of witnesses there. 

“The Court: That will be considered as now 
imported into this case. Some parts of it, of 
course, which relate particularly to that case and 
which may not for that reason be pertinent to this 
need not be included but nevertheless as a matter 
of convenience it will be all considered in this case 
for such reference as Counsel on either side may 
wish to make to it and without prejudice to your 
right to supplement it by further cross-examina¬ 
tion of such witnesses. It may appear that Coun¬ 
sel in the Meehanicville case were acting as your 
Counsel in interrogating Mr. Geoghegan.” 


Mr. Marshall, now deceased, was counsel for plain¬ 
tiffs in the second case and Mr. Geoghegan was a re¬ 
buttal witness for plaintiffs in the first case tried. In 
the third case tried the same arrangement was adhered 
to. The following appears in the transcript covering 
this case (K. 371) : 

“Defendants then offered Anthony Bonn for 
cross-examination but plaintiff did not cross-ex¬ 
amine since the Court stated that it was under¬ 
stood that the examination of Mr. Bonn in the 
other cases and the testimony he gave there will 
be imported into this case.” 


In the last case tried the following appears (R. 381): 

“The Court: The testimony in the original West 
Virginia Pulp & Paper Company case is also in 
this case. We are trying the cases on all the evi¬ 
dence presented.” 


There is nothing in the record during the presenta¬ 
tion of evidence to indicate any understanding that an 
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exception by appellants in one case to the admission 
by the Court of plaintiffs’ evidence over objection 
would operate against other plaintiffs in other cases 
represented by other counsel. This Court will not as¬ 
sume the presence in the record of exceptions which 
do not exist. The purpose of the Bill of Exceptions 
is to show the exceptions noted. Had there been any 
understanding by the Court or counsel that excep¬ 
tions other than those noted by the reporter should be 
recorded, they would have been added by the parties 
and the Court and shown in the Bill of Exceptions 
presented to the Court for approval. It has been set¬ 
tled that missing exceptions present no basis for as¬ 
signment of errors. This is true even where appel¬ 
lants’ counsel considered a notation of exceptions un¬ 
necessary in view of statements from the bench. How¬ 
land v. Back, 56 F. (2d) 35, and cases cited. 

At the close of the record, following the submission 
of the cases to the Court on oral argument and the 
announcement by the Court of verdicts in the several 
cases, there appears the following statement by the 
Court (R. 392): 

“The Court: Unless someone makes objection I 
would follow the course of approving one bill of 
exceptions which would include the full testimony 
from the beginning to the end of these cases. I 
think, so far as the record is concerned, we will 
treat these cases as a consolidated trial with, of 
course, your separate findings and separate judg¬ 
ment, and if you wish to do that that will obviate 
any difficulty you may have on appeal. Unless 
there is objection we will proceed in that way. 

“(No objection was made by any party to the 
foregoing statement of the Court.)’’ 
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This was not a retroactive consolidation of the cases 
for trial but merely looked to a consolidation “so far 
as the record is concerned” to simplify the printing of 
the record on appeal. The Court continued to view 
the cases as separate by distinguishing the consoli¬ 
dated record for appeal purposes from the “separate 
findings and separate .judgment.” 


CONCLUSION. 


It is respectfully submitted that upon the printed 
record no substantial question is presented to this 
Court by the assignment of errors. The substantial 
questions sought to be presented are not reviewable. 
The single ruling of the Court during the progress of 
the trials to which appellants noted an exception is 


manifestIv frivolous because of the statutorv rule of 


evidence which the Court followed and appellants as¬ 
sign as error. It is equally frivolous to contend that 
there was no support in the evidence for the judgments 
entered. There being no substantial question pre¬ 
sented by the assignment of errors which is review- 
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IN THE 


United States Court of Appeals for the 

District of Columbia 

October Term, 1936. 

At Law No. 6844. 

CENTRAL OF GEORGIA RAILWAY CO. f.t al., Appellants, 

V. 

WEST VIRGINIA PULP & PAPER CO., Appellee. 


At Law No. 6845. 

TIIE BALTIMORE & OHIO RAILROAD CO., et al„ Appellants, 

V. 

CASTAXEA PAPER COMPANY et al„ Appellees. 

At Law No. 6846. 

MACON, DUBLIN & SAVANNAH RAILROAD CO. et al., Appellants, 

v. 

D. M. BARE PAPER COMPANY, Appellee. 


At Law No. 6847. 

CAROLINA, CLINCHFIELD AND OHIO RAILWAY et al.. Appellants, 

v. 

EMPIRE FLOOR & WALL TILE COMPANY, Appellee. 

At Law No. 6848. 

ATLANTIC COAST LINE RAILROAD COMPANY, et al.. Appellants. 

v. 

WEST VIRGINIA PULP & PAPER CO.. Appellee. 


ANSWER OF APPELLANTS TO APPELLEES’ MOTION 
TO DISMISS APPEALS AND AFFIRM JUDGMENTS. 


Now come Appellants in the above entitled causes and for 
answer to Appellee’s motion to dismiss the appeals and 
affirm the judgments below, respectfully represent as fol¬ 
lows : 

These actions were brought in the Lower Court to recover 
from defendants the amounts awarded to plaintiffs by the 

Id 




Interstate Commerce Commission under certain Repara¬ 
tion Orders based upon the findings of the Commission set 
forth in its Reports in a proceeding known as Vanderbilt 
Co. et al. v. Atlantic Coast Line R.R. Co. et al„ 167 I. C. C. 
319 and 194 I. C. C. 702, involving the reasonableness of 
freight rates and charges assessed on certain shipments of 

elav. 

* 

The suits were filed under Section 16 of the Interstate 
Commerce Act (U. S. C. title 49), which provides that 

“Such suit in the Circuit Court of the United States 
shall proceed in all respects like other civil suits for 
damages, except that on the trial of such suit the find¬ 
ings and order of the Commission shall be prima facie 
evidence of the facts therein stated * * V’ 

By their plea filed in each of the cases, defendants, after 
specifically admitting or denying the allegations of the 
declaration, alleged that 

“defendants further say that said reports and repara¬ 
tion order of the Commission are wholly unsupported 
by and are contrary to the evidence in said proceed¬ 
ing, that said reparation order is not supported by and 
is contrary to the findings contained in said reports 
and that said reparation order is therefore contrary 
to law and void; defendants further say that the Com¬ 
mission had at the hearings in said proceeding no com¬ 
petent evidence that said charges and rates were un¬ 
just, unreasonable or otherwise unlawful;” 

(Tr., pp. 24, 153, 180, 181, 300, 333.) 

and that said Reports and Reparation Orders were “based 
upon a mistake of law * * *” 

(Tr., pp. 25, 154, 1S3, 320, 303, 335, 336.) 

In the last three of the cases in the order listed in the 
caption, defendants further alleged in their pleas that the 

“Commission acted so arbitrarily and so unjustly 
as to fix rates and award reparations contrary to evi- 
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dence and without evidence to support the rates so 
fixed and the reparations so awarded” 

(Tr., pp. 181, 300, 301, 333.) 

“Commission exercised its authority in such an un¬ 
reasonable manner as to cause it to be within the ele¬ 
mentary rule that the substance, and not the shadow, 
determines the validity of the exercise of the power.” 

(Tr., pp. 182, 302, 334, 335.) 

and 

“Said order and orders and reports were beyond the 
statutory power of the Commission.” 

(Tr., pp. 185, 305, 337.) 

At the trial, plaintiffs introduced in evidence in each case 
certified copies of the Commission’s said Reports in the 
Vanderbilt Case, certified copy of the Reparation Order and 
agreed statement of interest due under such Order. Defend¬ 
ants put in evidence a certified copy of the entire record be¬ 
fore the Interstate Commerce Commission in the Vanderbilt 
Case, and certain other exhibits showing the invalidity of 
the Commission’s Reports and Orders. 

On this evidence and on the issues raised by the pleas 
above quoted, the question was presented to the Trial Judge, 
a jury having been waived by written stipulation filed in 
each of the cases, as to whether or not the Commission’s 
Reports and Orders were invalid and void as a matter of 
I a iv. 

The trial was commenced on Tuesday, March 10th, 1936, 
and the testimonv was concluded Fridav afternoon, March 
13tli. Extensive trial memoranda were submitted by coun- 
sel for both sides and the cases were argued at length, such 
argument consuming the entire day of Monday, March 
16th. 

At the conclusion thereof the Trial Judge announced 
that he would take the cases under advisement and on 


2 d 
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March 20th he advised all counsel by memorandum that a 
“formal finding of a general nature” would be entered 
in favor of plaintiffs after further hearing on the matter 
of attorneys’ fees to be allowed plaintiffs’ counsel under the 
terms of the statute. 

Following such further hearing, on April 3, 1936, a for¬ 
mal general finding was entered in favor of plaintiffs in 
each case for the full amount of the claim plus interest, 
attorneys’ fees and costs, to each of which findings defend¬ 
ants in open Court noted an exception, which was duly 
noted and allowed (Tr., pp. 34-36, 158-160, 188, 308-309, 
341-343). Corresponding judgments in favor of plaintiffs 
were entered on April 9, 1936, to which defendants in open 
Court duly noted appeals. 

By such general findings in favor of plaintiffs, the Lower 
Court overruled defendants’ contention, set up in its pleas 
and urged throughout the trial and argument, that the 
Reports and Orders of the Commission were invalid and 
void as a matter of lair, and this Court is asked to review 
such action of the Lower Court under Appellants’ Assign¬ 
ment of Errors Xos. 3 and 4, reading as follows: 

“3. The Court erred in failing to find that said re¬ 
ports and orders of the Interstate Commerce Commis¬ 
sion in I. C. C. Docket Xo. 20482, et al., dated July 12, 
1930, and July 3, 1933, respectively, were void because 
they failed to contain the necessary basic or essential 
findings of fact. 

“4. The Court erred in failing to find that said re¬ 
ports and orders of the Interstate Commerce Commis¬ 
sion in I. C. C. Docket Xo. 20482, dated July 12, 1930, 
and July 3, 1933, respectively, and each and all of 
said reparation orders were void because they were 
based upon a mistake of law, were beyond the statu¬ 
tory power of the Interstate Commerce Commission, 
were arbitrary and capricious, and were unsupported 
by and contrary to the evidence before the Interstate 
Commerce Commission.” (Motion p. 113.) 


Appellees at page 9 of tlieir Motion state that “In the 
absence of special findings of fact or rulings on requested 
conclusions of law, the general finding of the Court, a jury 
having been waived, is conclusive upon all matters of fact 
and prevents any inquiry into the conclusions of law em¬ 
bodied therein,” citing D. C. Code, Title 18, Sec. 72, and a 
number of decisions, including several of this Court. 

Sections 72 and 73, Title 18, of the D. C. Code read as 
follows: 

“72. Trial by court.—Issues of fact in civil causes 
may be tried and determined by the court without the 
intervention of a jury whenever the parties or their 
attorneys of record file with the clerk a stipulation in 
writing waiving a jury. The finding of the court upon 
the facts, which may be either general or special, shall 
have the same effect as the verdict of a jurv. (Mar. 3, 
1863, 12 Stat. 762, c. 91; Mar. 3, 1901, 31 Stat. 1200, c. 
854, sec. 70.) 

“73. Same; exceptions.—In such case an exception 
may be taken to any ruling of the court during the 
hearing and to such finding an the ground that the evi¬ 
dence teas insufficient in latv to justify it, and may be 
stated in a bill of exceptions as in case of a jurv trial. 
(Mar. 3, 1901, 31 Stat. 1201, c. 854, sec. 71.)” (Italics 
supplied.) 

Section 73 clearly provides for the taking of an exception 
to “such” finding, which Section 72 declares may be either 
general or special, on the ground that the evidence was in¬ 
sufficient in law to justify it, thereby preserving to appel¬ 
lants the right to have this Court determine whether or 
not the evidence was sufficient as a matter of law to sup¬ 
port the finding, as in the case of the denial by the trial 
judge of a motion for directed verdict where the trial is 
by jury. 

Defendants duly and timely noted exceptions to the find¬ 
ings in each case, as aforesaid, which appears at page 126 
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of the bill of exceptions, and as appellants here, ask this 
Court to find that the evidence below was not sufficient 
as a matter of law to support the findings in favor of plain¬ 
tiffs and direct entry of judgments in favor of defendants. 

Appellants by their pleas and in the trial below urged 
that the Commission’s Reports and Orders, upon which 
appellees relied as prima facie proof of their right to re¬ 
cover, were void as a matter of law because they failed to 
contain the necessary findings of fact, were based upon a 
mistake of law, were beyond the statutory power of the 
Commission, were arbitrary and capricious, and were un¬ 
supported by and contrary to the evidence before the Com¬ 
mission, all of which, except the last mentioned, appear 
from the face of said Reports and Orders and the last of 
which appears from the record before the Commission 
which was introduced in evidence as Defendants’ Exhibit 
Xo. 1. 


If the Commission’s Reports and Orders were void as a 
matter of law for any or all of the reasons aforesaid, then 
the evidence below must have been “insufficient in law to 
justify” the general findings in favor of plaintiffs, and 
appellants by taking due and timely exception “to such 
findings” have preserved their right to have this Court 
decide whether said Reports and Orders were void as a 
matter of law and whether, therefore, there was evidence 
below sufficient in law to support the findings in favor of 
plaintiffs. 

In each and every one of the cases cited by appellees at 
page 9 of their motion in support of their contention that 
the general findings of the Lower Court are “conclusive 
upon all matters of fact and prevents any inquiry into con¬ 
clusions of law embodied therein,” it will appear that the 
appellate court refused to review the ultimate finding of 
the lower court because appellant failed to except thereto. 
This is not the case here. 


This Court will recall its recent decisions in the cases of 
International Finance Corporation v. General Motors Ac¬ 
ceptance Corporation, 63 App. D. C. 325, and Darby v. 
Montgomery County National Bank, 63 App. D. C. 313, 
cited by appellees, wherein a review of the decisions of 
the Lower Court was refused because appellants, although 
noting appeals from the judgments, failed to note excep¬ 
tions to the tindings. An examination of the other cases 
cited by appellees will likewise disclose that no exceptions 
were taken by appellants to the findings of the lower court, 
and for this reason a review was refused. 

In the case of Goode v. U. S., 44 App. D. C. 162, this 
Court, after referring to the holding in Campbell v. U. S., 
224 U. S. 99, to the effect that following a trial in a district 
court without a jury, the circuit court of appeals is limited 
to a consideration of such questions of law as may have 
been presented by the record proper, independently of the 
special findings, said 

‘‘Inasmuch as provision has been made in the Dis¬ 
trict of Columbia for a trial of issues of fact in civil 
cases by the court without a jury, the ruling in the 
Campbell Case does not apply. In this jurisdiction the 
finding of the court upon the facts, which may be either 
general or special, has the same effect as the verdict 
of a jury. An exception may be taken to any ruling 
of the court during the hearing and to such finding, 
on the ground that the evidence was insufficient in law 
to justify it, and may be stated in a bill of exceptions 
as in case of a jury trial. See D. C. Code, secs. 70, 71 
(.31 Stat. at L. 1200, 1201, chap. 854.)” 

The Court, however, refused to review the ultimate finding 
of the Lower Court ordering condemnation and forfeiture 
for violation of the pure food act, as no exception was 
taken to this ruling and order, although an appeal there¬ 
from was noted in general terms. 
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In a recent case, Shapleigli v. Mier, 83 Fed. (2d) 673, 
decided April 30, 1936, the Circuit Court of Appeals for 
the Fifth Circuit ruled squarely on the question of the 
sufficiency of a general exception to the final judgment. In 
its opinion the Court states (p. 674): 

“Jury was waived, and issues of fact as well as of 
law were submitted to the court. On July 5, 1935, a 
general judgment for the defendant was rendered with 
a memorandum offering to make specific findings of 
fact and conclusions of law. On October 4th, during 
the same term, such were filed.” 

and concludes as follows: 

“There was no motion by appellants for a judgment 
on the facts generally or for the finding of any special 
facts, but only a general exception taken to the judg¬ 
ment rendered. This last, if necessary, suffices to raise 
the question whether the facts as found support the 
judgment, and assignments of error properly follow it 
up.” (Italics supplied.) 

Appellees suggest that at most our exceptions to the 
general findings can only raise the question of whether the 
judgments are wholly without evidence to sustain them. 
The statute, however, Section 73, Title 18, of the D. C. 
Code, provides that upon such exceptions, this Court shall 
have the right to determine whether the evidence was suff- 
cicnt in law to support the findings and judgments, and in 
the ease of Fries, Beall & Sharp Co. v. Livingstone, 56 App. 
D. C. 209, cited by Appellees, this Court said it would re¬ 
view the finding to determine if there was “substantial” 
evidence to support it. 

Appellees further argue that the Reports and Orders of 
the Commission constituted prima facie proof of their cases 
and that the finding of unreasonableness bv the Commission 
is binding upon the Court, but they admit at the same point 
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in their argument (pp. 10 and 11 of motion) that such find¬ 
ing of unreasonableness is not conclusive where “based on 
a mistake of law.” Appellants by their pleas and in their 
arguments below urged to the utmost that the Commis¬ 
sion’s findings were invalid and void because thev were 
“based upon a mistake of law,” among other reasons, and 
if the Court had so found there would have been no evi¬ 
dence upon which findings in favor of plaintiffs could have 
been made. 

At pages 11 to 14, inclusive, of the motion Appellees dis¬ 
cuss paragraphs 1 and 2 of the Assignment of Errors 
(Motion, p. 112), which state in effect that the Lower Court 
erred in admitting in evidence, over the objection and ex¬ 
ception of counsel for Appellants, the Reports and Repara¬ 
tion Orders of the Commission. Appellees assert that the 
errors there assigned are not supported by objections and 
exceptions except in one suit. 

Attention should here be called to the fact that the certi¬ 
fied copies of the Commission’s Reports in the Vanderbilt 
cases, 167 I. C. C. 319 and 194 I. C. C. 702, the latter being 
a Report on further hearing, were idential in each of the 
five cases, the Reparation Order in each case purporting to 
be based upon the findings contained in said reports. 

As groundwork for their assertion Appellees state that 
the five cases were tried separately and consecutively and 
were not consolidated for trial, “a motion to that effect 
having been specifically overruled”. None of these state¬ 
ments is correct. The facts are, as the unprinted record 
shows, that the motion asking that the cases be consolidated 
for trial was not overruled or ever progressed to a ruling, 
the matter of procedure being left wholly to the discretion 
of the trial Justice under a stipulation between the parties 
which provided that the five cases be assigned for trial 
consecutively before the same Justice (Motion p. 118). 
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Since the stipulation covered the assignment of the cases 
and not their trial, the trial Justice was entirely free to 
decide between a consolidation of the cases and separate 
trials. Manifestly Mr. Justice Proctor treated the cases as 
a consolidated trial for the bill of exceptions shows, at 
page 96: 

“The Court: So far as I am concerned all the evi¬ 
dence may go in under objection and exception if that 
is satisfactory to counsel on both sides. 

“Counsel for all parties agreed to this.” 

And again at page 112: 

“The Court: The testimony in the original AYest 
Virginia Pulp & Paper Company case is also in this 
case. AA'e are trying the cases on all the evidence 
presented.” 

And finally at page 125: 

“The Court: Unless someone makes objection I 
would follow the course of approving one bill of excep¬ 
tions which would include the full testimonv from the 
beginning to the end of these cases. I think, so far as 
the record is concerned, we will treat these cases as a 
consolidated trial with, of course, your separate find¬ 
ings and separate judgments, and if you wish to do 
that that will obviate anv difficulties you mav have on 
appeal. Unless there is objection we will proceed in 
that way. (Italics supplied.) 

“(Xo objection was made by any party to the fore¬ 
going statement of the Court.)” 

Under these rulings that the cases were being tried on 
all the evidence presented and would be treated as a con¬ 
solidated trial, the objection and exception in Case Xo. 6845 
to admitting the Reports and Reparation Order of the 
Commission in evidence also applied to admitting the 
identical Reports and other Reparation Orders likewise 
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based thereon in evidence in the cases consolidated with 
Case Xo. 6844. 


Consequently the objection and exception in Case No. 
6845 to admitting the Reports and Reparation Order of the 
Commission in evdence fully support the errors assigned 
in paragraphs 1 and 2 of the Assignment of Errors (Mo¬ 
tion, j). 112), covering the Lower Court’s admitting the 
same Reports and similarly based Reparation Orders in 
evidence in the cases consolidated for trial with Case No. 
6845. There is, therefore, no merit in the contention that 
the assigned errors are not properly supportd by objec¬ 
tions and exceptions. 

But, even assuming that the cases were tried separately, 
Appellees are mistaken in their statement that the assigned 
errors are not supported by objections and exceptions ex¬ 
cept in one suit, viz., Case No. 6845. 


In overruling the objections to the receipt in evidence of 
the Reports and Reparation Order of the Commission in 
Case No. 6844, which was the first case, the Lower Court 


stated that the documents would be received “without prej¬ 
udice” to defendant’s contention (Bill of Exceptions, pp. 
4, 5). This reservation can only be interpreted as the 
allowance of exceptions to the rulings upon the objections 
and was evidentlv so regarded bv the Court since it stated 
(Motion, p. 63), in response to defendants’ request for the 
same objection and exception to the receipt in evidence in 
Case No. 6845 of the Reports and Reparation Order of the 
Commission as had been previously noted in Case No. 6844: 


“The Court: We will follow the same course, that is, 
we will follow the same course as far as I am con¬ 
cerned in this case as we did in the case which we have 
finished hearing, that is, subject to the concluding 
arguments, and as far as I am concerned it may be 
understood by counsel on both sides that any objection 
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made by them will cover the particular line of testi¬ 
mony objected to without repeating the objection and 
that an exception will follow as a matter of course so 
that vou need not take anv time on that.” 

This statement that an exception would follow as a mat¬ 
ter of course to the riding on the objection just as it had in 
the previous case, viz., Xo. 6844, confirms the import of the 
ruling in that case admitting the Reports and Reparation 
Order of the Commission “without prejudice” to defend¬ 
ants’ contention. 

As to Case Xo. (>846, objection and exception to the Re¬ 
ports and Reparation Order of the Commission are plainly 
embraced in the Lower Court’s ruling, to which all parties 
agreed (Motion, p. 78), that “all the evidence may go in 
under objection and exception.” 

Appellees finally urge that an objection, supported by 
exception, to the admission in evidence of the Reports and 
Reparation Order of the Commission is manifestly frivo¬ 
lous. To support this contention the assertion is made at 
page 13 of the motion that Section 16 (2) of the Interstate 
Commerce Act expressly requires that the findings and Or¬ 
der of the Commission “be admitted” as prinia facie evi¬ 
dence of the facts therein stated. However, the section 
does not carry any requirement as to admission in evidence 
but simply provides (Motion, p. 6) that “the findings and 
order of the Commission shall be prim a facie evidence of 
the facts therein stated”. 

This provision necessarily presupposes the validity of 
the Commission’s action. For such findings and Order are 
concededly without evidential value if not supported In¬ 
substantial evidence, if based on a mistake of law and if 
arbitrary and beyond the Commission’s statutory power. 
Interstate Commerce Commission vs. Union Pacific Rad¬ 
ical/, 222 U. S. 541, 547. Consequently the presence of any 
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of these invalidating grounds on the face of the report 
divests the findings and Order of evidential value and they 
cannot be received in evidence over objection. 

The objections made by Appelants appearing at page 4 
of the bill of exceptions to the receipt in evidence of the Re¬ 
ports and Reparation Orders of the Commission expressly 
invoked this principle: 

“Mr. Cross: To preserve our point, if your Honor 
please, we object to the receipt of the exhibit for the 
reason that they show on their face that the orders 
of the Commission are void. We will discuss that 
later; that they are void for two reasons: first, be¬ 
cause they are based on a mistake of law, and second, 
because the Commission has failed to make the neces¬ 
sary findings to support the finding of unreasonable¬ 
ness. 

“The Court: They will be received without prejudice 
to your contention.” (Italics supplied.) 

Appellants’ objections are therefore soundly grounded 
and there is no justification for the assertion in the motion 
that such objections are manifestly frivolous. 

It should be observed in this connection, as hereinbefore 
pointed out, that the foregoing invalidating circumstances 
are set up along with other defenses in the pleas filed by 
Appellants in these cases. 

At page 14 of the motion Appellees discuss paragraph 3 
of the Assignment of Errors (Motion, p. 113), and assert 
that it is manifestly frivolous for Appellants to contend 
that the Commission’s Reports are void because they failed 
to contain the necessary basic or essential findings of fact. 

Appellees’ argument rests upon the contention that the 
requirement for basic or essential findings by the Commis¬ 
sion is fully met by bare findings that the former rates were 
unreasonable and the prescribed rates are reasonable 
maxima. However the law is directly contrary and re- 
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quires that the Commission make findings of the particular 
facts supporting and illuminating its so-called ultimate 
findings of unreasonableness and reasonableness. Other¬ 
wise the ultimate finding simply states a conclusion and is 
meaningless on review. This principle is thoroughly estab¬ 
lished by a number of recent decisions of the Supreme 
Court. For example, in Schechter Poultry Corporation vs. 
United States, 29b l\ S. 49b, Mr. Chief Justice Hughes said 
at page 539: 

•‘That administrative agency (the Commission), in 
dealing with particular cases, is required to act upon 
notice and hearing, and its orders must be supported 
by findings of fact which in turn are sustained by evi¬ 
dence.” (Italics supplied.) 

In United States rs. Chicago, Milwaukee, St. Paul <(; 
Pacific lx. Co.. 294 U. S. 499, Mr. Justice Cardozo said at 
page 506: 

‘‘The statement in the second of these paragraphs 
that the proposed rates would be ‘unreasonable’ must 
be read in the light of the report as a whole, and then 
appears as a conclusion insufficient as a finding unless 
supported by facts more particularly stated.” 

And further at pages 510 and 511: 

“We would not be understood as saying that there 
do not lurk in this report phrases or sentences sugges¬ 
tive of a different meaning. One gains at places the 
impression that the Commission looked upon the pro¬ 
posed reduction as something more than a disruptive 
tendency: that it found unfairness in the old relation 
of parity between Brazil and Springfield; and that the 
new schedule in its judgment would confirm Milwaukee 
in the enjoyment of an undue proportion of the traffic. 
The difficulty is that it has not said so with the sim¬ 
plicity and clearness through which a halting impres¬ 
sion ripens into reasonable certitude. In the end we 
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are left to spell out, to argue, to choose between con¬ 
flicting inferences. Something more precise is re¬ 
quisite in the quasi-jurisdictional findings of an admin¬ 
istrative agency. Beaumont, S. L. & IT 7 . R. Co. vs. 
United States, 282 U. S. 74, 86; Florida vs. United 
States, 282 U. S. 194, 215. IVe must know what a deci¬ 
sion means before the duty becomes ours to say whether 
it is right or wrong.” (Italics supplied.) 

These decisions establish that the Commission’s duty to 
make the basic or essential findings required to support its 
orders is not met by bare findings of unreasonableness and 
reasonableness. Something more precise is requisite. The 
Court must knoic what the decision means. But this is not 
possible from the Reports on which Appellees rely. 

The significance of Appellees’ argument on page 15 of 
the motion is not apparent. For, after stating that they do 
not understand that Appellants contend that the Commis¬ 
sion’s Reports show on their face that the orders are void, 
the motion proceeds to argue that such a contention is 
manifestly frivolous and that “the Commission’s specific 
finding that the rates complained of were unreasonable to 
the extent they exceeded the reasonable rates determined 
must be accepted by the Court as an ultimate finding and 
taken precisely as made”. 

This assertion that the Commission’s finding cannot be 
assailed and must be taken precisely as made conflicts 
directly with the statements on page 14 of the motion as to 
Appellants being at complete liberty to overcome the find¬ 
ing “bv anv and even’ contention conceivable” and, in addi- 
tion, is effectuallv answered bv the decisions of the Su- 
preme Court hereinbefore cited. For those decisions hold 
that a finding by the Commission, in the language of the 
statute, that former rates are unreasonable and prescribed 
rates are reasonable does not meet the law’s requirements 
since that finding must be read in the light of the report as 
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a whole and then appears as a conclusion insufficient as a 
finding unless supported by facts more particularly stated. 

It is odd that Appellees do not understand that Appel¬ 
lants contend the Commission’s Reports show on their face 
that the Reparation Orders are void. For this contention 
is stated explicitly at page 4 of the bill of exceptions: 

“Mr. Cross: To preserve our point, if your Honor 
please, we object to the receipt of the exhibit (copies 
of the reports) for the reason that they show on their 
face that the orders of the Commission are void. We 
will discuss that later; that they are void for two 
reasons: first, because they are based on a mistake of 
law, and second, because the Commission has failed to 
make the necessary findings to support the finding of 
unreasonableness. 

“The Court: They will be received without prejudice 
to your contention.” 

In addition Appellants contend that the invalidity of the 
Reports and Reparation Orders is established by the 
record before the Commission which shows that the Re¬ 
ports and Orders are based on a mistake of law, are beyond 
the statutory power of the Commission, are arbitrary and 
capricious and are unsupported by and contrary to the evi¬ 
dence. The statement in the motion that Appelants pre¬ 
sented in support of this contention the entire record be¬ 
fore the Commission and “much additional expert rate and 
statistical testimony” does not truly report what occurred 
since the additional testimony simply portrayed the effect 
of the Report and Orders assailed through showing the 
rates thereby prescribed. 

In their motion Appellees carefully avoid any discussion 
of the error assigned in paragraph 4 of the Assignment of 
Errors (Motion, p. 113), for the Lower Court’s failing to 
find upon the evidence presented that the assailed Reports 
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and Orders are void and evidently feel that no charge can 
possibly be made against this assignment. 

The purported summary of Appellees’ contentions at 
page 16 of the motion can be treated briefly. 

Paragraph I misstates Appellants’ contention that the 
evidence below was insufficient in law to justify the gen¬ 
eral findings. 

Paragraph II misstates the statutory provision as to the 
findings and Order of the Commission since the statute 
does not require that they be admitted in evidence. 

Paragraph III goes considerably beyond the argument 

in the motion since the statement is flatlv made that a 

* 

Report of the Commission referring to abundant evidence 
is final and cannot be overcome. This designation of the 
evidence recited in the Reports as “abundant” instead of 
“substantial” is significant but, in any event, the conten¬ 
tion in paragraph III has already been fully answered and 
need not be further discussed since it is manifestly repug¬ 
nant to the holdings of the Supreme Court in the Union 
Pacific Case, supra, that an Order of the Commission is 
void if contrary to the evidence and not supported by sub¬ 
stantial evidence, if based upon a mistake of law, and if the 
Commission acted arbitrarily and beyond its statutory 
power. Upon these grounds Appelants assail the validity 
of the Reports and Orders on which Appellees rely and 
they cannot be summarily stripped of their recognized de¬ 
fenses. Yet that would be the unescapable effect of Appel¬ 
lees’ contention that a Report and Order of the Commis¬ 
sion is final and cannot be overcome. 

Appellees’ motion follows the language of Rule XVI of 
the Rules of this Court and urges that the appeals be dis¬ 
missed and the judgments below be affirmed on the ground 
that “the appeals were taken for delay only, and that the 
questions on which the jurisdiction and right of review de- 
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pend are so manifestly frivolous as not to require further 
argument.” (Motion, p. 2). However, no argument is pre¬ 
sented in support of the contention that the appeals were 
taken solely for delay. Aside from the fact that Appellees 
do not appear to rely on this contention, we respectfully 
submit that the record filed herein, as disclosed by Appel¬ 
lees’ motion alone, shows beyond question that the appeals 
were manifestly not taken for purpose of delay, and that 
appellants by such appeals have presented to this Court 
for review substantial questions of law found against them 
by the Lower Court in entering over Appellants’ objections 
and exceptions general findings and judgments in favor of 
plaintiffs in amounts totalling approximately Ninety-Six 
Thousand Dollars (06,000.00), and not questions which are 
“so manifestly frivolous as not to require further argu¬ 
ment.” 

It is therefore respectfully submitted that appellees’ mo¬ 
tion should be overruled. 

McKenxey, Flaxxery & Craig hill, 
By R. A. Bogley, 

Fraxcis R. Cross, 

Joseph F. Eshelmax, 

Atttorneys for Appellants. 
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Preliminary Statement. 

Prior to the printing of the record herein, appellees 
filed a motion to dismiss the appeals and affirm the 
judgments, to which appellants promptly filed answer, 
and by order dated December 3, 1936, this Court post¬ 
poned action on the motion until the hearing on the 
merits. Appellants’ brief on the merits was filed 
March 19, 1937, and on the following day, March 20th, 
appellees filed a further brief in support of their mo¬ 
tion. 

While such brief is simply a restatement of the argu¬ 
ment contained in the original motion and that argu¬ 
ment was fully answered by appellants’ reply thereto, 
such reply will be repeated and restated for the con¬ 
venience of the Court, as reference mav now be made 
to the printed record. 

Brief Statement of Proceedings in Lower Court. 

The actions were brought in the Lower Court to re¬ 
cover from defendants the amounts awarded to plain¬ 
tiffs bv the Interstate Commerce Commission under 
certain Reparation Orders based upon the findings of 
the Commission set forth in its Reports in a proceed¬ 
ing known as R. T. Vanderbilt Co., et al. v. Atlantic 
Coast Line R. R. Co., et al., 167 I. C. C. 319 and 194 
I. C 1 . C. 702, (R. Vol. 1, pp. 62-126, 127-154), involving 
the reasonableness of freight rates and charges as¬ 
sessed on certain shipments of clay. 

The suits were filed under Section 16 of the Inter¬ 
state Commerce Act (U. S. C. title 49), which provides 
that 

“Such suit in the Circuit Court of the United 
States shall proceed in all respects like other civil 
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suits for damages, except that on the trial of such 
suit the findings and order of the Commission shall 

be prima facie evidence of the facts therein stated 

* * • >> 

By their plea filed in each of the cases, defendants, 
after specifically admitting or denying the allegations 
of the declaration, alleged that 

“said reports and reparation order of the Com¬ 
mission are wholly unsupported by and are con¬ 
trary to the evidence in said proceeding, that said 
reparation order is not supported by and is con¬ 
trary to the findings contained in said reports and 
that said reparation order is therefore contrary 
to law and void;” (R. Vol. 1, pp. 25, 166, 190, 250, 
278.) 

and that said Reports and Reparation Orders are 
“based upon a mistake of law * * * ” (R. Vol. 1, 
pp. 26, 166, 192, 252, 280.) 

In the last three of the cases in the order listed in 
the caption, Xos. 6846, 6847 and 6848, defendants fur¬ 
ther alleged in their pleas that the 

“Commission acted so arbitrarily and so un¬ 
justly as to fix rates and award reparations eon- 
trary to evidence and without evidence to support 
the rates so fixed and the reparations so awarded.” 
(R. Vol. 1, pp. 190, 251, 278.) 

“Commission exercised its authoritv in such an 
unreasonable manner as to cause it to be within 
the elementarv rule that the substance, and not 
the shadow, determines the validity of the exercise 
of the power.” (R. Vol. 1, pp. 191, 252, 279.) 

and 

“Said order and orders and reports were be¬ 
yond the statutory power of the Commission.” 
*(R. Vol. 1, pp. 194, 254, 281.) 
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Plaintiffs introduced in evidence in each case, over 
the objection and exception of defendants, as herein¬ 
after more fully discussed, certified copies of the Re¬ 
ports and Orders of the Commission in the Vanderbilt 
Cases, (R. Yol. 1, pp. 294, 358, 366, 373, 379) certified 
copies of the Reparation Orders relied on, and state¬ 
ments showing the amounts of reparation claimed and 
interest thereon. (R. Yol. 1, pp. 295, 359, 367, 373,380.) 
Defendants objected to the receipt of such Reports and 
Orders in evidence on the ground that on their face 
they show that they are void as a matter of law. 

Defendants introduced in evidence as their first ex¬ 
hibit the entire record before the Commission in the 
Vanderbilt Cases (R. Yol. 1, p. 296) and through wit¬ 
nesses Beggs and Bonn introduced Exhibits numbered 
2 to 20 inclusive, referred to at pages 9 to 11 of appel¬ 
lants’ brief and fully described in the appendix thereto. 
As will promptly appear, these exhibits consisted solely 
of reproductions of certain exhibits which were before 
the Commission and expositions of the rates actually 
produced by the Commission’s decision. They did not 
tender any issue of fact for the decision of the Lower 
Court, but on the contrary related only to defendants’ 
contention that the Commission’s decision was void 
as a matter of laic. 

Plaintiffs’ rebuttal testimony consisted of the testi¬ 
mony of witness Geoghegan, a commerce specialist, 
through whom certain exhibits were introduced, in an 
attempt to discredit the showing made in some of 
defendants’ exhibits. 

The sole question presented to the Lower Court by 
the pleadings and by the evidence, as fully discussed 
in appellants’ brief on the merits, was whether or not 
the Reports and Reparation Orders of the Commission 
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were invalid and void as a matter of laiv, in that the 
Commission gave operative effect to an element of 
water competition and thus fixed, as a basis for awards 
of reparation, rates lower than reasonable maximum 
rates. 

The trial commenced on Tuesday, March 10th, 1936, 
and the testimonv was concluded Fridav afternoon, 
March 13th. Extensive trial memoranda were submit¬ 
ted by counsel for both sides and the cases were argued 
at length, such argument consuming the entire day of 
Monday, March 16th. 

At the conclusion thereof the Trial Judge announced 
that he would take the cases under advisement and on 


March 20th he advised all counsel by memoranda that 
a “formal finding of a general nature” would be en¬ 
tered in favor of plaintiffs after further hearing on 
the matter of attorneys’ fees to be allowed plaintiffs’ 
counsel under the terms of the statute. 


Following such further hearing, on April 3, 1936, a 
formal general finding was entered in favor of plain¬ 
tiffs in each case for the full amount of the claim plus 
interest, attorneys’ fees and costs, to each of which 
findings defendants in open Court noted an exception, 
which was duly noted and allowed, (R. Vol. 1, 34-36, 
16S-170, 195-196, 256-257, 2S3-2S4.) Corresponding 
judgments in favor of plaintiffs were entered on April 
9, 1936, to which defendants in open Court duly noted 
appeals. (R. Vol. 1, 36-39, 170-171, 196-197, 257-258, 
284-286.) 


Question Presented for Review. 


By the general findings in favor of plaintiffs, the 
Lower Court overruled defendants’ contention, set up 
in its pleas and urged throughout the trial and argu¬ 
ment, that the Reports and Orders of the Commission 
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were invalid and void as a matter of laic, and this 
Court is asked to review such action of the Lower 
Court under Appellants’ Assignments of Error Xos. 
3 and 4, reading as follows: 


“3. The Court erred in failing to find that said 
reports and orders of the Interstate Commerce 
Commission in I. C. C. Docket Xo. 20482, et ah, 
dated July 12, 1930, and July 3, 1933, respectively, 
were void because thev failed to contain the neces¬ 


sary basic or essential findings of fact. 

‘‘4. The Court erred in failing to find that said 
reports and orders of the Interstate Commerce 
Commission in I. C. C. Docket Xo. 20482. dated 
July 12, 1930, and July 3, 1933, respectively, and 
each and all of said reparation orders were void 
because they were based upon a mistake of law, 
were beyond the statutory power of the Interstate 
Commerce Commission, were arbitrary and capri¬ 
cious, and were unsupported by and contrary to 
the evidence before the Interstate Commerce Com¬ 


mission.” (R. Vol. 1, pp. 287-288.) 


Plaintiffs’ cases rest entirely upon the Commission’s 
Reports and Orders in the Vanderbilt Cases, certified 
copies of which were offered as prima fade proof of 
their right to recover. If those Reports and Orders 
are void as a matter of law. as defendants contended 


below and here again most strenuouslv urge, there md 
only was no substantial evidence to support the gen¬ 
eral findings in favor of plaintiffs, but indeed no evi¬ 
dence to support such findings. 

Appellants are not asking this Court “to weigh the 
evidence, to make findings of fact, and to conclude that 
they overcame the prima facie cases against them in 
the trial court,” as suggested by appellees at pages 3 
and 4 of their brief in support of the motion, herein¬ 
after called the motion brief. All of the evidence below 
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related to the question of the lawfulness of the Com¬ 
mission ’s Reports and Orders, and if such Reports and 
Orders are void as a matter of law, then there was no 
prima facie case to overcome. That is the sole ques¬ 
tion involved and the question which this Court is 
asked to review. 

Counsel for appellees, while contending that the 
Commission’s finding of reasonable rates was con¬ 
clusive upon the trial Court, concede that such finding 
could have been rejected by the Court if “it had been 
reached without evidence or was beyond the power 
of the Commission.” (Motion brief p. 4) This is a 
sound statement of the law, as fully set out in appel¬ 
lants’ brief on the merits, and specifically states the 
bases of the contention of defendants below and of 
appellants here. 

As in the original motion, counsel for appellees again 
refer to Section 72, Title IS, D. C. Code, but neglect to 
quote or mention the succeeding Section 73. These two 
Sections of the Code read as follows: 

“72. Trial by court.—Issues of fact in civil 
causes mav be tried and determined by the court 
without the intervention of a jury whenever the 
parties or their attorneys of record file with the 
clerk a stipulation in writing waiving a jury. The 
finding of the court upon the facts, which may he 
either general or special, shall have the same effect 
as the verdict of a jurv. (Mar. 3, 1863, 12 Stat. 
762, c. 91; Mar. 3, 1901* 31 Stat. 1200, c. 854, Sec. 
70) 

“73. Same; exceptions.—In such case an excep¬ 
tion may be taken to any ruling of the court during 
the hearing and to such finding on the ground that 
the evidence ivas insufficient in law to justify it, 
and may be stated in a bill of exceptions as in case 
of a jury trial. (Mar. 3, 1901, 31 Stat. 1201, c. 854, 
sec. 71.)” (Italics supplied.) 
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Section 73 clearly provides for the taking of an ex¬ 
ception to “such’’ finding, which Section 72 declares 
may be either general or special, on the ground that 
the evidence was insufficient in line to justify it, thereby 
preserving to appellants the right to have this Court 
determine whether or not the evidence was sufficient 
as a matter of law to support the finding, as in the 
case of the denial by the trial judge of a motion for 
directed verdict where the trial is by jury. 

Defendants below duly and timely noted exceptions 
to tin* findings in each case as aforesaid, reference to 
such exceptions also appearing in the bill of exceptions 
(R. Yol. 1, p. 393), and as appellants here, ask this 
Court to find that the evidence was not sufficient in law 
to justify the findings in favor of plaintiffs. 

Defendants.by their pleas and throughout the trial 
belo • urged that the Commission's Reports and Or¬ 
ders. upon which plaintiffs relied as prime facie proof 
of their right to recover, were void as a matter of law 
bee::use they were based upon a mistake of law, were 
beyond the statutory power of the Commission, were 
arbitrary and capricious, were unsupported by and 
contrary to the evidence before the Commission and 
failed to contain the essential basic findings of fact, 
all of which, except the lack of evidence, appear from 
the face of said Reports and Orders and the insuffi¬ 
ciency of the evidence appears from the record before 
the Commission which was introduced in evidence as 
Defendants’ Exhibit Xo. 1. 

If the Commission’s Reports and Orders were void 
as a matter of law for any or all of the reasons afore¬ 
said.. then the evidence below must have been “insuffi¬ 
cient in law to justify” the general findings in favor 


of plaintiffs, and appellants by taking due and timely 
exception “to such findings” have preserved their 
right to have this Court decide whether said Reports 
and Orders were void as a matter of law and whether, 
therefore, the evidence below was insufficient' in law to 
justify the findings in favor of plaintiffs. 

Counsel for appellees suggest that this Court is pre¬ 
cluded from reviewing the judgments of the lower 
Court in the absence of a motion for judgment in favor 
of defendants. We respectfully submit that had such 
motion been made, an exception to the Court's ruling 
thereon would only have preserved for the determina¬ 
tion of this Court the same question as preserved un¬ 
der Section 73 by the exceptions to the general findings, 
namely, was the evidence “insufficient in law to jus¬ 
tify” findings in favor of plaintiffs. 

In each and every one of the cases cited by appel¬ 
lees in their original motion and in their motion brief, 
in support of their contention that the general findings 
of the Lower Court are “conclusive upon all matters 
of fact, and prevents any inquiry into conclusions of 
law embodied therein,” it will appear that there was a 
failure to except to the ultimate finding of the lower 
court. That is not the case here. 

Furthermore, in McCaughn v. Real Estate Co., 297 
U. S. 606, 60S, cited by appellees, the Court found that: 

“The ultimate question for the decision of the 
trial court was one of fact and its general verdict 
was conclusive. The Circuit Court of Appeals 
was without authority to weigh the evidence and 
to make its own findings.” 

As heretofore shown, this Court is not asked to 
weigh the evidence. The sole question presented for 



10 


review is whether the Reports and Reparation Orders 
of the Commission in the Vanderbilt Cases are void 
as a matter of laic. 

Also, in Eastman Kodak Co. v. Gray, 292 U. S. 332, 
the Court points out that the hill of exceptions fails to 
disclose that “any proposition of laic (was) duly pre¬ 
sented and relied upon during the progress of the 
trial.” (Italics supplied) 

It is also important to note that the Eastman Kodak 
Co. case, supra, and other cases cited by appellees, are 
governed by Sections 773 and S75 of Title 28, U. S. 
Code, which are practically identical with Sections 72 
and 73 of Title 18, D. C. Code, above quoted, except 
in one very significant particular. Section 875 of the 
U. S. Code does not permit the review of a general 
finding but provides only that: 

“ * * * when the finding is special the review 
may extend to the determination of the sufficiency 
of the facts found to support the judgment.” 

Section 73 of the D. C. Code provides that “an excep¬ 
tion may be taken * * * to such finding (which Sec¬ 
tion 72 provides may be either general or special) on 
the ground that the evidence was insufficient in laic to 
justify it.” (Italics supplied) 

This Court will recall its recent decisions in the cases 
of International Finance Corporation v. General 
Motors Acceptance Corporation, 63 App. D. C. 325, 
and Darby v. Montgomery County National Bank, 63 
App. D. C. 313, cited by appellees, wherein a review 
of the decisions of the Lower Court was refused be¬ 
cause appellants, although noting appeals from the 
judgments, failed to note exceptions to the findings. 
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In the Darby case, supra, this Court, having pointed 
out in the original opinion written by Mr. Justice 
Groner that no exception was “taken to the finding 
of the Court at the conclusion” (page 314 ), again in 
the opinion on rehearing found that there was nothing 
on which a bill of exceptions could be based, since 

“In this case there were, from beginning to end 
of the trial, no special findings, no peremptory 
motions, and no exceptions to the general finding 
or decision of the court.” (Italics supplied) 

As Mr. Justice Hitz put it, in his dissenting opinion, 
construing the holding of the majority, the Court could 
not review the case “because the counsel did not say 
‘I except’ before he said ‘I appeal.’ ” 

In the case of Goode v. U. S., 44 App. D. C. 162, this 
Court, after referring to the holding in Campbell v. 
U. S., 224 U. S. 99, to the effect that following a trial 
in a district court without a jury, the circuit court of 
appeals is limited to a consideration of such questions 
of law as may have been presented by the record 
proper, independently of the special findings, said 

“Inasmuch as provision has been made in the 
District of Columbia for a trial of issues of fact 
in civil cases by the court without a jury, the rul¬ 
ing in the Campbell' Case does not apply. In this 
jurisdiction the finding of the Court upon the facts, 
which may be either general or special, has the 
same effect as the verdict of a jury. An exception 
may be taken to any ruling of the court during the 
hearing and to such finding, on the ground that 
the evidence was insufficient in law to justify it, 
and may be stated in a bill of exceptions as in case 
of a jury trial. See D. C. Code, secs. 70, 71 (31 
Stat. at L. 1200,1201, chap. 854.)” 
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The Court, however, refused to review the ultimate 
finding of the Lower Court ordering condemnation and 
forfeiture for violation of the pure food act, as no ex¬ 
ception was taken to this ruling and order, although an 
appeal therefrom was noted in general terms. 

In New York Life Ins. Co. v. Miller, 65 App. D. C. 
129, decided December 9, 1935, this Court reviewed the 
general finding of the Municipal Court, Judge Cobb 
sitting without a jury, upon an exception taken to such 
general finding. After stating at page 133 of the opin¬ 
ion the well established principle that 

“The ease having been tried without a jury, the 
findings of fact of the court, if based upon substan¬ 
tial evidence, have the force and effect of a jury 
verdict” (Italics supplied), 

the Court reviewed the evidence at some length and 
concluded that 

“There was substantial evidence to support the 
finding of the court below that defendant had not 
sustained the burden of proving suicide.” (Italics 
supplied) 

The Court thus reviewed the verv considerable amount 

% 

of testimony on the fact of suicide and found that the 
general verdict of the lower court in favor of the plain¬ 
tiff, which necessarily resulted from the determination 
that the defendant Insurance Company had failed by 
such evidence to overcome the presumption against 
suicide, was supported by substantial evidence. 

In the cases now before this Court, we respectfully 
submit the lower court was not called upon to and did 
not decide any issue of fact, but on the contrary, by 
the general findings on the issues presented, found as a 
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conclusion of laic that the Reports and Orders of the 
Commission, upon which plaintiffs’ cases stood or fell, 
are not void as a matter of law. This Court is asked 
to review that conclusion and if it agrees with appel¬ 
lants’ contention that such Reports and Orders are 
void as a matter of law, then it must find that there was 
no substantial evidence to support the findings. 

In a recent case, Shaplcigli v. Micr, S3 Fed. (2d) 
673, decided April 30, 1936, the Circuit Court of Ap¬ 
peals for the Fifth Circuit ruled squarely on the ques¬ 
tion of the sufficiency of a general exception to the 
final judgment. In its opinion the Court states (p. 
674): 

“Jury was waived, and issues of fact as well as 
of law were submitted to the court. On July 5, 
1935, a general judgment for the defendant was 
rendered with a memorandum offering to make 
specific findings of fact and coiiclusions of law. 
On October 4th, during the same term, such were 
filed.” 

and concludes as follows: 

“There was no motion by appellants for a judg¬ 
ment on the facts generally or for the finding of 
any special facts, but only a general exception 
taken to the judgment rendered. This last, if 
necessary, suffices to raise the question whether the 
facts as found support the judgment, and assian- 
ments of error properly follow it up.” (Italics 
supplied) 

Insufficiency of Commission’s Findings. 

Under the heading “Plaintiffs’ cases below amply 
sustain the judgments,” appellees in their motion brief 
beginning at page 7, undertake to show “that there 
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was sufficient evidence before the trial court to sustain 
the judgments for plaintiffs.” 

In this discussion, appellees confirm the contention 
of appellants that plaintiffs’ cases below stood or fell 
on the Commission’s Reports and Orders, and argue 
that the bald conclusion in the Commission’s Report 
that the rates prescribed were “reasonable” (R. Vol. 

I, pp. 97, 98), is sufficient to establish their prima facie 
right to recover. 

Even in the early cases of Meeker v. Lehigh Valley 

II. Co.. 236 U. S. 412, and Mills v. Lehigh Valley R. Co., 
238 U. K. 473, decided in the year 1915, cited by appel¬ 
lees, the Supreme Court points out that while the 
primary and evidential facts need not be fully set out, 
the Commission’s reports must contain findings of the 
ultimate facts upon which its conclusions are based. 

In the more recent decisions of that Court, begin¬ 
ning with Florida v. United States, 282 U. S. 194, and 
including Schechter Poultry Corp. v. United States, 
295 U. S. 495, United States v. C. M. St. I\ & P. R. Co., 
294 U. S. 499, and Atchison. Topeka & Santa Fe Ry. v. 
United States. 295 U. S. 193, the Court has more speci¬ 
fically outlined the requirements for appropriate find¬ 
ings in the Commission’s decisions and has definitely 
held that findings of “reasonableness” or “unreason¬ 
ableness,” “in the language of the statute” are not 
sufficient. 

These cases have been treated in full at pages 36 to 
43 of appellants’ brief on the merits and for conveni¬ 
ence we shall refer here only to the leading case of 
United States v. Chicago, Milwaukee, St. Paul <0 Pacific 
R. Co.. 294 U. S. 499, wherein Mr. Justice Cardozo said 
at page 506 of the opinion: 
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“The statement in the second of these para¬ 
graphs that the proposed rates would be ‘unrea¬ 
sonable’ must be read in the light of the report as 
a whole, and then appears as a conclusion insuffi¬ 
cient as a finding unless supported by facts more 
particularly stated.” 

And further at pages 510 and 511: 

“We would not be understood as saying that 
there do not lurk in this report phrases or sen¬ 
tences suggestive of a different meaning. One 
gains at places the impression that the Commis¬ 
sion looked upon the proposed reduction as some¬ 
thing more than a disruptive tendency; that it 
found unfairness in the old relation of parity be¬ 
tween Brazil and Springfield; and that the new 
schedule in its judgment would confirm Milwaukee 
in the enjoyment of an undue proportion of the 
traffic. The difficulty is that it has vot said so with 
the simplicity and clearness through which a halt¬ 
ing impression ripens into reasonable certitude. 
In the end we are left to spell out, to argue, to 
choose between conflicting inferences. Something 
more precise is requisite in the quasi-jurisdictional 
findings of an administrative agency. Beaumont, 
S. L. & IF. R. Co. v. United States. 282 U. S. 74, 
86; Florida v. United States, 282 U. S. 194, 215. 
We must know what a decision means before the 
dutv becomes ours to sav whether it is right or 
wrong.” (Italics supplied) 

As pointed out at length in appellants’ brief on the 
merits, there can be no question that the effect of the 
Commission’s orders in the Vanderbilt Cases was to 
prescribe a substantially lower level of rates to plain¬ 
tiffs’ destinations and all other points in eastern terri¬ 
tory than to points in central territory. Yet, there is 
not a single finding, nor indeed a single fact, stated in 
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the Commission’s Reports to justify this arbitrary 
action. 

Such findings were not made because, as admitted by 
counsel for appellees (see pages 41 and 42 of appel¬ 
lants’ brief on the merits), there was no evidence be¬ 
fore the Commission to justify the fixation of the lower 
level of rates to the east than to central territory. In¬ 
deed, appellees, as complainants before the Commis¬ 
sion, insisted upon the fixation of the same level of 
rates to both territories. The action of the Commis¬ 
sion was clearly arbitrary, contrary to the evidence 
and based upon a mistake of law, and the mere un¬ 
supported finding that the rates prescribed were “rea¬ 
sonable” can not give plaintiffs an absolute right to 
recover and estop the Courts from considering the 
laic fulness of the Commission’s action. 

The Error of the Lower Court in Admitting in Evi¬ 
dence the Reports and Reparation Orders of the 
Commission. 

Beginning at page 17 of the motion brief appellees 
assert that an exception to the admission in evidence 
of the Reports and Reparation Orders of the Commis¬ 
sion in the Vanderbilt Cases is manifestly frivolous 
and undertake to show that Section 16 (2) of the Inter¬ 
state Commerce Act requires that Reports and Repa¬ 
ration Orders of the Commission be admitted as prime 
facie evidence of the facts therein stated. 

Briefly, appellees’ contention is that “had the Court 
upheld appellants’ objection, the rule of evidence estab¬ 
lished * * * in the Interstate Commerce Act would 
have been disregarded and set aside”. (Motion Brief, 
p. 17). This conclusion is clearly unsound. For Sec- 
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tion 16 (2) of the Interstate Commerce Act simply 
provides that on the trial of a suit to enforce any or¬ 
der of the Commission for the payment of money “the 
findings and order of the Commission shall be prima 
facie evidence of the fac.Js therein stated”. There is 
no requirement as to admission in evidence and the 
rule, like every other statutory rule of evidence, is 
subject to the condition that the proffered documents 
be valid on their face. 

Findings and orders of the Commission are void 
and concededly without evidential value if based on a 
mistake of law, if arbitrary and beyond the Commis¬ 
sion’s statutory power, and if not supported by sub¬ 
stantial evidence. Interstate Commerce Commission 
v. Union Pacific Railivay, 222 U. S. 541, 547. Conse¬ 
quently the presence of any of these invalidating 
grounds on the face of the report divests the Com¬ 
mission’s findings and orders of evidential value and 
precludes their admission in evidence over objection. 

The objections made by Appellants (R. Vol. 1, p. 
294) to the receipt in evidence of the Reports and 
Reparation Orders of the Commission expressly in¬ 
voked this principle: 

“Mr. Cross: To preserve our point, if your 
Honor please, we object to the receipt of the ex¬ 
hibit for the reason that they show on their face 
that the orders of the Commission are void. We 
will discuss that later; that they are void for two 
reasons: first, because they are based on a mis¬ 
take of law, and second, because the Commission 
has failed to make the necessary findings to sup¬ 
port the finding of unreasonableness. 

“The Court: They will be received without preju¬ 
dice to your contention.” (Italics supplied) 
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At page 18 of the motion brief appellees cite Meeker 
v. Lehigh Valley Railroad, 236 U. S. 434, as authority 
for their contention that findings and orders of the 
Commission must be admitted in evidence in a repara¬ 
tion suit. But the Supreme Court did not so hold and, 
in fact, clearly intimated that such findings and orders 
are not admissible over an appropriate objection. 
Thus, immediately following the excerpt quoted by 
appellees that “It hardly could be said that the pres¬ 
ence of some irrelevant matter rendered the whole re¬ 
port inadmissible, and yet the objections seem to have 
been made in that view,” the Court said: 

“The objection would have been better founded 
had it been confined to what was deemed irrele¬ 
vant. ’ ’ 

This expression as to the inadmissibility of irrele¬ 
vant findings clearly requires the exclusion of findings 
which are void on their face and consequently without 
any evidential value. 

The fact that findings void on their face are not ad¬ 
missible in evidence over objection is further estab¬ 
lished by Meeker v. Lehigh Valley Railroad, 236 U. S. 
412, cited by appellees at page 19 of the motion brief. 
At page 430 of its opinion in that case the Supreme 
Court said of the statutory rule of evidence as to find¬ 
ings and orders of the Commission: 

“In principle it is not unlike the statutes in many 
of the States whereby tax deeds are made prima 
fade evidence of the regularity of all the proceed¬ 
ings upon which their validity depends.” 

It necessarily follows that the statutory rule as to 
findings and orders of the Commission is subject to 


the principle under which a tax deed void on its face 
is not admissible in evidence although made by statute 
prim a facie evidence. 

Emery v. Stansbury, 49 Pac. (2d) 155, 

O'Keefe v. Dillenbeck, 83 Pac. 540. 

Adams v. Toliver, 217 Pac. 851. 

Appellants’ objections to the admission in evidence 
of the Reports and Reparation Orders of the Commis¬ 
sion in the Vanderbilt Cases are therefore soundly 
grounded and there is no justification for the assertion 
in the motion brief that such objections are manifestly 
frivolous. 

On pages 19 and 20 of the motion brief appellees 
undertake to show that the exception in Case Xo. 6845 
is the only exception in the record to the lower Court’s 
rulings on appellants’ objections to the receipt in evi¬ 
dence of the Reports and Reparation Orders of the 
Commission. This contention is refuted by the record. 

In overruling the objections to the receipt in evi¬ 
dence of the Reports and Reparation Order of the 
Commission in Case Xo. 6844, which was the first case, 
the lower Court stated that the documents would be 
received “without prejudice” to appellants’ conten¬ 
tion. (R. Vol. 1, pp. 294, 295.) This reservation can 
only be interpreted as the allowance of exceptions to 
the rulings upon the objections and was evidently so 
regarded by the Court. For when counsel for plain¬ 
tiffs in Case Xo. 6845 offered in evidence the Reports 
and Reparation Order of the Commission, counsel for 
defendants stated: 

“May we have the same objection, and exception 
to that as we have previously noted?” (R. Vol. 1, 
p. 359) 
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and the Court replied: 

“Oh, yes. We will follow the same course, that 
is, we will follow the same course as far as I am 
concerned in this case as we did in the case which 
we have finished hearing, that is, subject to the 
concluding arguments, and as far as 1 am con¬ 
cerned it may be understood by counsel on both 
sides that any objection made by them will cover 
the particular line of testimony objected to with¬ 
out repeating the objection and that an exception 
will follow as a matter of course so that you need 
not take any time on that.” (Italics supplied) 

This statement that an exception would follow as a 
matter of course to the ruling on the objection, just 
as it had in the previous case, viz., Xo. 6844, confirms 
the import of the ruling in that case admitting the Re¬ 
ports and Reparation Order of the Commission “with¬ 
out prejudice” to defendants’ contention. 

As to Case Xo. 6846, objection and exception to the 
Reports and Reparation Order of the Commission are 
plainly embraced in the Lower Court's ruling that “all 
the evidence may go in under objection and exception” 
and as shown by the record (R. Vol. 1, p. 36S), “Coun¬ 
sel for all parties agreed to this.” 

Furthermore the cases were not tried separately but 
were treated by the Lower Court as a consolidated 
trial. Consequently the objection and exception in 
Case Xo. 6S45 to admitting the Reports and Repara¬ 
tion Order of the Commission in evidence also applied 
to admitting the identical Reports and Reparation Or¬ 
ders likewise based thereon in evidence in the cases 
consolidated with Case Xo. 6845. 

Counsel for appellees in the motion to dismiss state 
that the motion to consolidate the cases for trial was 
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“specifically overruled” (Motion, p. 12), and at page 
20 of the motion brief endeavor to suggest the same 
conclusion by stating that the motion to consolidate 
“was not granted”. The fact is that the motion to 
consolidate was never progressed to a ruling, the 
matter of procedure being left wholly to the discre¬ 
tion of the trial Justice under a stipulation between 
the parties, approved by Judge Adkins, who heard 
the argument on the motion, which provided that the 
five cases be assigned for trial consecutively before 
the same Justice. (R. Vol. 1, p. 31). 

This stipulation covered the assignment of the cases 
and not their trial and clearly was not “in lieu of con- 
solidation” as appellees assert (Motion Brief, p. 20), 
since the trial Justice was entirely free to decide be¬ 
tween a consolidation of the cases and separate trials. 
The provisions in the stipulation as to the introduc¬ 
tion in evidence of one copy of the record before the 
Commission and its printing on appeal manifestly do 
not support appellee’s contention (Motion Brief, p. 20) 
that consolidation was precluded, since the plain pur¬ 
pose of such provisions was to protect the interest of 
appellants in the event the trial Justice elected to try 
the cases separately. 

There is nothing in the excerpts quoted from the rec¬ 
ord by appellees to indicate that the cases were tried 
separately. On the contrary, they definitely establish 
that Mr. Justice Proctor treated the cases as a consoli¬ 
dated trial. 

When counsel for appellants at the outset requested 
Mr. Justice Proctor to consolidate the cases for trial, 
he indicated that he was not prepared to rule on the 
request at that time, saying: 
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“I think that would be better—to hear this first 
case. Suppose we proceed with the first case and 
determine then how to proceed with the other 
cases.” (R. Vol. 1, p. 292) 

However, it was not until the evidence in the last 
case was being presented that the Court ruled expli¬ 
citly that the cases would be treated as a consolidated 
trial, saying (R. Vol. 1, p. 3S1), as appellees show 
(Motion Brief, p. 22): 

“The testimonv in the original West Virginia 

_ v C f 

Pulp & Paper Company case is also in this case. 
We are trying the cases on all the evidence pre¬ 
sented.” 

This ruling was repeated in the final statement made 
by the Court, which appears at page 392 of the record, 
as follows: 

“The Court: Unless someone makes objection 
I would follow the course of approving one bill of 
exceptions which would include the full testimony 
from the beginning to the end of these cases. I 
think, so far as the record is concerned, we will 
treat these cases as a consolidated trial with, of 
course, your separate findings and separate judg¬ 
ments, and if you wish to do that that will obviate 
any difficulties you may have on appeal. Unless 
there is objection we will proceed in that way. 
(Italics supplied) 

“(No objection was made by any party to the 
foregoing statement of the Court.)” 

At page 24 of the Motion Brief appellees argue that 
the Lower Court continued to view the cases as sepa¬ 
rate trials, in spite of the Court’s statement that “we 
will treat these cases as a consolidated trial”. But the 
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arrangement as to separate findings and judgments 
was expressly directed to obviating any difficulties on 
appeal and does not conflict with the course followed 
by the Court throughout the trial and epitomized in 
this ruling that the cases would be treated as a consoli¬ 
dated trial. 

Under the Court’s rulings that the cases were being 
tried on all the evidence presented and would be treated 
as a consolidated trial, the objection and exception in 
Case No. 6845 to admitting the Reports and Repara¬ 
tion Order of the Commission in evidence also applied 
to admitting the identical Reports and other Repara¬ 
tion Orders likewise based thereon in evidence in the 
cases consolidated with Case No. 6845. In addition, 
the matter is fully covered by the agreement of Coun¬ 
sel for all parties that all of the evidence go in under 
objection and exception. (R. Vol. 1, p. 368) 

CONCLUSION. 

Appellants by their exceptions to the general find¬ 
ings of the lower Court on the issues there presented 
by the pleadings and fully argued, have properly pre¬ 
served for the determination of this Court the ques¬ 
tion of whether the Commission’s Reports and Orders 
in the Vanderbilt Cases, upon which appellees rely, 
are void as a matter of law and consequently whether 
the evidence below was insufficient in law to justify the 
general findings in favor of plaintiffs. 

Under the specific objections and exceptions in the 
first two cases and the Court’s ruling during the pro¬ 
gress of the third case that all of the evidence in all 
of the cases would be treated as received subject to 
objection and exception, such cases having been heard 
as consolidated for trial, this Court also may properly 
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review in all five cases the action of the lower Court 
in receiving in evidence the Reports and Orders of the 
Commission in the Vanderbilt Cases, which on their 
face show that they are void as a matter of law. 

It is therefore respectfully submitted that appel¬ 
lees’ motion to dismiss should be overruled. 

Francis R. Cross, 

Joseph F. Eshelman, 

R. Aubrey Bogley, 
Attorneys for Appellants. 

McKenney, Flannery & Craighill, 

Of Counsel. 
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BRIEF STATEMENT OF THE CASE. 

This is an appeal by The Baltimore and Ohio Rail¬ 
road Company and other railroads, defendants below 
and hereinafter referred to as defendants, from judg¬ 
ments totaling approximately $96,000.00, entered in the 
District Court of the United States for the District of -• 

Columbia, Mr. Justice Proctor presiding without a 
jury, in favor of the West Virginia Pulp & Paper Com¬ 
pany and others, plaintiffs below and hereinafter re¬ 
ferred to as plaintiffs. 

The actions at law were instituted by plaintiffs to 
enforce orders of the Interstate Commerce Commission 
which directed defendants to pay certain amounts to 
plaintiffs as reparation on account of the rates col¬ 
lected on numerous carload shipments of clay trans¬ 
ported from origins in North Carolina, South Carolina 
and Georgia to particular destinations in New York, 

New Jersey and Pennsylvania. 4 

The reparation orders upon which the actions are 
based were entered in the proceedings before the Com¬ 
mission known as R. T. Vanderbilt Co., Inc. v. Atlantic 
Coast Line Railroad, et al., reported at 167 I. C. C. 319 
and 194 I. C. C. 702, generally referred to as the 
Vanderbilt Cases, which embraced a number of com- ' 

plaints by producers and receivers of clay attacking 
as unreasonable the all-rail rates on china clav or kao- 
lin from producing points in Georgia and the Carolinas 
to destinations in eastern and central territories.* 

* Eastern territory embraces the New England states and trunk line 
territory. Trunk line tt^rritory is roughly bounded on the East by the 
New England states, on the South by the Potomac River, and on the 
"West by Buffalo. X. Y„ and Pittsburgh, Pa., and includes generally the 
states of New York, New Jersey, Pennsylvania. Delaware, Maryland, 

District of Columbia, and portions of Virginia and West Virginia. 

Centra! territory comprises generally the states of Ohio, Indiana and 
Michigan and lies west of trunk line territory and north of the Ohio 
River and east of St. Louis, Mo., and Chicago, Ill. See map—Defen* < 

dants’ Exhibit No. 2 (R. Vol. 1, p. 469). 


3 


After hearings the Commission issued the aforesaid 
reports in which it prescribed rates on such clay to 
both territories. The level of rates prescribed as rea¬ 
sonable to eastern territory was substantially lower 
than that prescribed as reasonable to central territory 
due to the effect given by the Commission to water 
competition along the Atlantic seaboard. The Com¬ 
mission also found that certain complainants, in¬ 
cluding plaintiffs below, had been damaged in the 
amounts by which the freight charges paid by them ex¬ 
ceeded charges computed at the rates found reasonable. 
These actions only involve the rates to eastern terri¬ 
tory. 

In certain reparation orders based on these findings, 
plaintiffs were awarded damages upon shipments 
transported to various eastern destinations. When 
these awards were not paid plaintiffs brought the in¬ 
stant actions to enforce the reparation orders. Defen¬ 
dants contended in the lower Court, and we submit 

conclusivelv established as hereinafter set forth in 
* 

detail, that the reparation orders here involved are 
void as a matter of laiv for the following reasons: 

1. The orders are based upon a mistake of law in 
that the Commission gave operative effect to an ele¬ 
ment of water competition in its prescription of a 
lower level of rates to plaintiffs’ destinations in eastern 
territory than that contemporaneously prescribed as 
reasonable to similarly distant destinations in central 
territory, and thus fixed, as a basis for awards of rep¬ 
aration, rates lower than maximum reasonable rates. 

2. The Commission failed to make any findings in 
support of its action in prescribing a substantially 
lower level of rates to plaintiffs’ destinations in east¬ 
ern territory than that contemporaneously prescribed 
as reasonable to similarly distant destinations in cen¬ 
tral territory. 


3. The orders arc contrary to the evidence since 
there was no evidence before the Commission to justify 
the Commission's action in holding that the level of 
rates prescribed as a maximum reasonable level to cen¬ 
tral territory was unreasonable to eastern territory. 

Following the trial, on April 3, 193G, a formal gen¬ 
eral finding was entered in favor of plaintiffs in each 
case for the full amount of the claim plus interest, at¬ 
torneys ? fees and costs, to each of which findings de¬ 
fendants in open court noted an exception which was 
duly noted and allowed. Corresponding judgments in 
favor of plaintiffs were entered on April 9, 1936, to 
which defendants in open court duly noted appeals. 

THE QUESTIONS INVOLVED. 

1. Did the Commission act upon a mistake of law 
and exceed its statutory powers in awarding repara¬ 
tion to a basis of rates substantially lower than it would 
have prescribed as maximum reasonable rates and as a 
basis for awards of reparation but for the operative 
effect given to an element of water competition? 

2. May the Commission, having failed to make any 
findings to support its action, lawfully prescribe in the 
same case a substantially lower level of rates to eastern 
territory than that contemporaneously prescribed as 
reasonable to central territory, and order reparation 
on the basis of such lower level of rates ? 

3. Are the reparation orders of the Commission arbi¬ 
trary and without substantial evidence to support 
them? 

PROCEEDINGS IN THE LOWER COURT. 

These suits are brought under Section 16 of the In¬ 
terstate Commerce Act (U. S. Code, title 49, ch. 1) 
which provides: 
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“ (1) That if, after hearing on a complaint made 
as provided in section thirteen of this Act, the 
Commission shall determine that any party com¬ 
plainant is entitled to an award of damages under 
the provisions of this Act for a violation thereof, 
the Commission shall make an order directing the 
carrier to pay to the complainant the sum to which 

he is entitled on or before a dav named. 

% 

“ (2) If a carrier does not comply with an order 
for the payment of money within the time limit in 
such order, the complainant, or any person for 
whose benefit such order was made, mav file in the 
circuit court of the United States for the district 
in which he resides or in which is located the prin¬ 
cipal operating office of the carrier, or through 
which the road of the carrier runs, or in any State 
court of general jurisdiction having jurisdiction of 
the parties, a petition setting forth briefly the 
causes for which he claims damages, and the order 
of the Commission in the premises. Such suit in 
the circuit court of the Uniter} States shall proceed 
in all respects like other civil suits for damages, 
except that on the trial of such suit the. findings 
and order of the Commission shall he prima facie 
evidence of the facts therein stated, and except that 
petitioner shall not be liable for costs in the cir¬ 
cuit court nor for costs at any subsequent stage of 
the proceedings unless they accrue upon his ap¬ 
peal. If the petitioner shall finally prevail he shall 
be allowed a reasonable attorney’s fees, to be taxed 
and collected as a part of the costs of the suit. 
(Italics supplied) 

Declarations. 

Plaintiffs alleged that at various times prior to April, 
1931, they had caused numerous carloads of clay to be 
shipped from points in South Carolina and Georgia to 
Mechanicville, X. Y., and Johnsonburg, Lock Haven, 
Roaring Spring, Tyrone and Williamsburg, Pa., and 
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from points in North Carolina to Metuehen, N. J.; that 
plaintiffs had filed complaints with the Commission al¬ 
leging that the rates charged and collected on said ship¬ 
ments were unreasonable; that the Commission, after 
hearing the said complaints, had issued its reports and 
orders in the Vanderbilt Cases finding that the rates 
charged and collected on said shipments were unrea¬ 
sonable to the extent thev exceeded the rates therein 

* 

prescribed; that the Commission had entered orders in 
the Vanderbilt Cases directing defendants to pay, on or 
before dates specified, certain awards of reparation to 
plaintiffs on account of the rates collected on said ship¬ 
ments; that the awards of reparation had not been 
paid and that the suits were brought to enforce the 
Commission’s reparation orders. (R. Vol. I, pp. 2, 39, 
172, 197, 258) 

Pleas. 

A joint and several plea was filed by defendants to 
each declaration. These pleas were substantially simi¬ 
lar and admitted that the Commission, upon complaints 
by plaintiffs and others, had made its reports and or¬ 
ders in the Vanderbilt Cases and had issued certain 
orders therein directing defendants to pay certain 
awards of reparation to plaintiffs, and that the repara¬ 
tion awards had not been paid; but denied that the 
rates collected for the transportation in question were 
unreasonable or in violation of the provisions of the 
Interstate Commerce Act or that plaintiffs are entitled 
to recover the amounts set forth in the reparation or¬ 
ders or any other amounts. The pleas further averred 
that the orders of the Commission in the Vanderbilt 
Cases, on which plaintiffs rely, are not final and are 
void and inoperative as a matter of law because such 
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orders are based upon a mistake of law in that the Com¬ 
mission gave operative effect to an element of water 
competition, are not supported by the requisite basic 
findings, and are arbitrary and without substantial evi¬ 
dence to support them. (R. Vol. 1, pp. 23, 163, 188, 
248, 276.) 

Motion to Consolidate the Cases for Trial. 

Defendants' motion in the Court below to consolidate 
the five cases for trial (R. Vol. 1, pp. 27-29) resulted in 
a stipulation between counsel for plaintiffs and defen¬ 
dants, approved by Mr. Justice Adkins, that the last 
four of the cases be placed on the trial calendar imme¬ 
diately following the case of TFcsf Virginia Pulp & 
Paper Co. v. Railroads, Law Xo. 84872, and that all 
five cases be assigned for trial consecutively before the 
same justice. (R. Vol. 1, pp. 30-31.) 


Evidence. 


Since the above mentioned stipulation covered the 
assignment of the cases and not the order of their trial, 
the trial justice was entirely free to decide between a 
consolidation of the cases and separate trials. Mani¬ 
festly Mr. Justice Proctor treated the cases as a con¬ 
solidated trial since he ruled that the evidence in the 
first case, vis., Xo. 84872, need not be duplicated in the 
other cases, (R. Vol. 1, p. 361) and further that the 
testimony in Xo. 84872 was also in Xo. 86688 (R. Vol. 
1, p. 381), and finally that so far as the record was con¬ 
cerned the cases would be treated as a consolidated 
trial (R. Vol. 1, p. 392). Consequently the testimony 
offered by plaintiff and defendants in the first case was 
not duplicated in the other cases and the exhibits in- 
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troduced by defendants throughout the trial were num¬ 
bered consecutively and not under the title of the case 

* 

in which they happened to be received. 

Defendants’ evidence below consisted solely of the 
entire record before the Commission in the Vanderbilt 
Cases, exhibits containing recapitulations of exhibits 
before the Commission, and exhibits showing the opera¬ 
tive effect of the Commission’s orders. In the Court 
below defendants did not urge a trial de novo on the 
question of the reasonableness of the rates, but con¬ 
tended, as they contend here, that the reparation orders 
are void as a matter of law since they are (a) based 
on a mistake of law, (b) not supported by the requisite 
basic findings, and (c) not supported by evidence. 

Plaintiffs’ Evidence in Chief. 

Plaintiffs introduced in evidence in each case, over 
the objection and exception of defendants, certified 
copies of the reports and orders of the Commis¬ 
sion in the Vanderbilt Cases, (R. Vol. 1, pp. 294, 358, 
366, 373, 379) certified copies of the reparation orders 
relied on, and statements showing the amounts of repa¬ 
ration claimed and interest thereon. (R. Vol. 3, pp. 
295, 359, 367, 373, 380.) Defendants objected to the 
receipt of such reports and orders in evidence on the 
ground that on their face they show that they are 
void as a matter of law. 

Defendants’ Evidence. 

Defendants first introduced in evidence as Defend¬ 
ants’ Exhibit No. 1 a copy of the entire record before 
the Commission in the Vanderbilt Cases certified bv the 
Secretary and under the seal of the Commission. (R. 
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Vol. 1, p. 296.) Defendants were authorized by this 
Court on October S, 1936, (R. Vol. Ill, Part 2, pp. 1256- 
1259), to substitute for the original transcript of the 
testimony before the Commission an agreed narrative 
statement of such testimony, printed in Volume II of 
the record, and were at the same time excused from 
printing all other portions of the record before the 
Commission except plaintiffs’ complaints, (R. Vol. 1, 
pp. 448-468) the complaint of R. T. Vanderbilt Co., Inc. 
I. C. C. Docket Xo. 20482, (R. Vol. I, pp. 437-448) and 
the exhibits printed in Volume III, Parts 1 and 2. 

Thereupon the following exhibits were introduced on 
behalf of defendants through witness R. J. Beggs, As¬ 
sistant to the Freight Traffic Manager of the Balti¬ 
more and Ohio Railroad: 


Defendants’ Exhibit No. 2 (R. Vol. 1, p. 469) is a 
map depicting the territory known as official classifi¬ 
cation territory. This territory lies east of the Mis- 

* * I 


sissippi and north of the Ohio rivers and is subdivided 
into three sections, that colored in blue being New 
England territory, the red being trunk line territory 
and the green being central territory. New England 
and trunk line territories embrace generally the eastern 
states while central territory embraces generally the 
central states. (R. Vol. 1, p. 296.) 

Defendants’ Exhibits Nos. 3, 7, 8, 14, 16, 18 and 20 
(R. Vol. 1, pp. 470, 474, 475, 481, 483, 485, 487) are a 
series of exhibits showing that the Commission pre¬ 
scribed a lower level of maximum reasonable rates to 


plaintiffs’ destinations and other points in eastern ter¬ 
ritory than for similar distances to points in central 
territory. 

Defendants’ Exhibits Nos. 4, 5, 6, 15, 17 and 19 (R. 
Vol. 1, pp. 471, 472, 173, 482, 484, 486) are a series of 



exhibits showing that the Commission prescribed a 
lower level of maximum reasonable rates to the par¬ 
ticular rate making groups in eastern territory in which 
plaintiffs’ destinations are located, than the level con¬ 
temporaneously prescribed as reasonable to rate mak¬ 
ing groups in central territory for comparable average 
distances. 

Defendants’ Exhibit No. 9 shows that the Commis¬ 
sion prescribed a lower level of maximum reasonable 
rates to eastern territory than was found reasonable to 
that territory by the Commission for the same period 
from Kentucky, Tennessee and Florida. (R. Vol. 1, p. 
476.) 

Defendants’ Exhibit No. 10 shows that the Com¬ 
mission prescribed the same level of maximum rea¬ 
sonable rates on peaches to eastern territory as to cen¬ 
tral territory, and that such action was expressly based 
upon the Commission’s finding that water competition 
was not a factor in the movement of this particular 
commodity to eastern territory. (R. Vol. 1, p. 477) 

Defendants’ Exhibit No. 11 is similar to defendants’ 
Exhibit No. 10 except that it deals with the rates pre¬ 
scribed by the Commission on various types of stone. 
(R. Vol. i, p. 478.) 

The following exhibits were introduced through wit¬ 
ness Anthony Bonn, Assistant to the Comptroller of 
the Baltimore and Ohio Railroad: 

Defendants’ Exhibit No. 12, (R. Vol. 1, p. 479) is a 
reproduction from exhibits introduced before the Com¬ 
mission by the Castanea Paper Company, one of the 
plaintiffs herein, and shows that the expense for freight 
service is greater for eastern territory than for cen¬ 
tral territorv. 

* 
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Defendants’ Exhibit No. 13, (R. Vol. 1, p. 480) is 
reproduced from an exhibit introduced before the Com¬ 
mission by the West Virginia Pulp and Paper Co., one 
of the plaintiffs herein, and shows that the perform¬ 
ance of freight service is more difficult in eastern ter¬ 
ritory than in central territory. 

The foregoing is a concise analysis of defendants’ 
exhibits. A more detailed statement of their contents 
appears in the Appendix to this brief. 

Plaintiffs’ Rebuttal Testimony. 

Witness T. D. Geoghegan, a commerce specialist, ad¬ 
mitted that the Commission, in its reports in Southern 
Class Rate Investigation, 100 I. C. C. 513, 109 I. C. C. 
300, 113 I. C. C. 200, 128 I. C. C. 567, gave considera¬ 
tion to the competition, as to certain traffic, between the 
rail and water and the all-rail routes in fixing class 
rates between southern territory and the East. (R. 
Vol. 1, p. 312.) The witness further admitted that the 
record in the Vanderbilt Cases shows there was no 
water movement of clay during the period involved. 
(R. Vol. 1, p. 316.) 

The witness introduced the following exhibits: 

West Virginia Pulp & Paper Company Exhibit No. 
6 (R. Vol. 1 p. 401) is a map depicting the class rate 
groupings in southern territory approved by the Com¬ 
mission in Southern Class Rate Investigation, 128 I. 
C. C. 567. Groups 7, 9 and 10 are the class rate groups 
in South Carolina and Georgia in which clay orig¬ 
inates. 

West Virginia Pulp & Paper Company Exhibit No. 
7, (R. Vol. 1 , p. 402), is a map of New England terri- 
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tory showing in colors llie three "roups from which key 
rates were prescribed in the Southern Class Bate Case. 
West Virginia Pulp <£: Paper Company Exhibit No. 

8, (K. Yol. 1, ]>. 403), is a map of eastern trunk line ter¬ 
ritory colored to show the various rate groups. 

West Virginia Pulp & Paper Company Exhibit No. 

9, (R. Yol. 1, p. 404), is a map of the northern and 
southern territories and shows the greater portion of 
central territory. 

West Virginia Pul]) & Paper Company Exhibit No. 

10, (R. Yol. 1, j). 403), shows the earnings under the 
rates assailed in the Vanderbilt Cases and under the 
rates there prescribed. 

West Virginia Pulp & Paper Company Exhibit No. 

11, (R. Yol. 1. p. 400), deals with the rates on clay from 
McIntyre, (la., and lists the former, prescribed and 
present rates to eastern and central territories. (R. 
Yol. 1, pp. 331-332.) 

West Virginia Pul]) & Paper Company Exhibit No. 

12, (R. Yol. 1, ]>. 407), is similar to Exhibit Xo. 11 ex¬ 
cept that it deals with Langley, S. C- 

West Virginia Pulp & Paper Company Exhibit No. 

13, (R. Yol. 1, ]). 408), states the first class rates from 
origins in South Carolina and Georgia to the key points 
in eastern territory and the Q-l first class mileage 
rates. 

Exhibit No. 6 in West Virginia Pulp & Paper Com¬ 
pany case—Law Xo. S66SS (R. Yol. 1, pp. 436-7), com¬ 
pares the prescribed clay rates with the cement rates 
prescribed in Southern Cement Bates. 132 I. C. C. 427. 
The witness conceded that the Commission, in pre¬ 
scribing rates on cement to the South, did not distin¬ 
guish between eastern and central territories, as was 
done as to clay, but prescribed the same rates from 


13 


both territories for comparable distances. (R. Vol. 1, 
p. 388.) At this point in the testimony plaintiff’s 
counsel admitted: 

“Mr. La Roe: We will have to concede that be¬ 
fore the Commission (in the Vanderbilt Cases) we 
asked for the brick scale and that scale if extended 
to both eastern and central territories would make 
for equality, the same level of rates to both terri¬ 
tories .” (R. Vol. 1, p. 391.) 

Lower Court’s Decision. 

After argument, Judge Proctor announced that he 
would take the cases under advisement and a week 
later, on March 20,1936, he advised all counsel by mem¬ 
oranda (R. Vol. 1, pp. 32, 168, 195, 255, 283) that a 
“formal finding of a general nature” would be entered 
in favor of plaintiffs after further hearing on the 
matter of attorneys’ fees to be allowed plaintiffs’ coun¬ 
sel under the terms of the statute. 

Following such further hearing, on April 3, 1936, a 
formal general finding was entered in favor of plain¬ 
tiffs in each case for the full amount of the claim, plus 
interest, attorneys’ fees and costs, to each of which 
findings defendants in open Court noted an exception, 
which was duly noted and allowed (R. Vol. 1, pp. 34-36, 
168-170, 195-196, 256-257, 283-284). Corresponding 
judgments in favor of plaintiffs were entered on April 
9, 1936, to which defendants in open Court duly noted 
appeals. (R. Vol. 1, 36-39, 170-171, 196-197, 257-258, 
284-286.) 

ASSIGNMENT OF ERRORS. 

1. The Court erred in admitting in evidence, over 
the objection and exception of counsel for all of the de¬ 
fendants, as exhibits for plaintiffs in each and all of 
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said causes, certified copies of the report and order of 
the Interstate Commerce Commission, in the case of 
R. T. Vanderbilt Co., Inc. et al. v. Atlantic Coast Line 
It. R. Co., et al., I. C. C. Docket No. 20482, et al., dated 
July 12, 1930, 167 I. C. C. 319, and the further report 
and order of the Interstate Commerce Commission in 
said proceeding, dated July 3, 1933, 194 I. C. C. 702, as 
appears in the bill of exceptions. 

2. The Court erred in admitting in evidence, over 
the objection and exception of counsel for all of the de¬ 
fendants, as exhibits for plaintiffs, respectively, in the 
above entitled causes, certified copies of the following 
reparation orders issued by the Interstate Commerce 
Commission and based upon the aforesaid reports and 
orders of the Interstate Commerce Commission: 

Law Xo. 84,872—Order dated October 8, 1934, in 

I. C. C. Docket Xo. 20482 (Sub 
Xo. 1) 

Law Xo. 84,827—Order dated January 8, 1934, in 

I. C. C. Docket Xo. 20482, et al. 

Law Xo. 85,328—Order dated August 21, 1934, in 

I. C. C. Docket Xo. 21347. 

Law Xo. 85,245—Order dated March 12, 1934, in 

I. C. C. Docket Xo. 20225. 

Law Xo. 86.688—Order dated September 14,1935, 

in I. C. C. Docket Xo. 20482, 
(Sub Xo. 1). 

3. The Court erred in failing to find that said reports 
and orders of the Interstate Commerce Commission in 
1. C. C. Docket Xo. 20482, et al.. dated July 12, 1930, 
and July 3. 1933, respectively, were void because they 
failed to contain the necessary basic or essential find¬ 
ings of fact. 

4. The Court erred in failing to find that said reports 
and orders of the Interstate Commerce Commission in 
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I. C. C. Docket No. 20482, dated July 12, 1930, and 
July 3,1933, respectively, and each and all of said rep¬ 
aration orders were void because thev were based 

* 

upon a mistake of law, were beyond the statutory 
power of the Interstate Commerce Commission, were 
arbitrary and capricious, and were unsupported by and 
contrary to the evidence before the Interstate Com¬ 
merce Commission. 

5. The Court erred in finding, over defendants’ ob¬ 
jections and exceptions, for plaintiffs in the following 
amounts: 

Law No. 84,872—Finding for $22,949.37 with in¬ 
terest thereon from November 

27.1934, plus an attorneys’ fee 
of $3750 and costs, 

Law No. 84,827—Finding for $25,324.46 with in¬ 
terest thereon from February 

23.1934, plus an attorney’s fee 
n'P 4:4.400 jinrl 

Law No. 85,328—Finding for $3,833.10 with inter¬ 
est thereon from Februarv 1, 
1934, plus an attorney’s fee of 
$650 and costs. 

Law No. 85,245—Finding for $934.72 with inter¬ 
est thereon from April 26, 
1934, plus an attorney’s fee of 
$350 and costs. 

Law No. 86,688—Finding for $22,843.20 with in¬ 
terest thereon from October 

19.1935, plus an attorneys’ fee 
of $3500 and costs. 

6. The Court erred in entering judgments on April 
9, 1936, for plaintiffs, respectively, in the above 
amounts. (R. Vol. 1, pp. 287-288.) 
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For purposes of argument the assignments of error 
have been divided into three groups and treated in the 
followin'; order: 

1. Assignments 3 and 4 relating to the lower Court’s 
failure to find that the said reports and orders are void 
because they are based upon a mistake of law, are be¬ 
yond the statutory power of the Commission, and are 
arbitrary and capricious. 

2. That part of assignment 4 relating to the lower 
Court’s failure to find that the said reports and orders 
are void because they are unsupported by and contrary 
to the evidence before the Commission. 

3. Assignments 1 and 2 relating to the lower Court’s 
error in admitting in evidence, over defendants’ objec¬ 
tions, the reports and orders of the Commission in the 
Vanderbilt Cares. 


ARGUMENT. 

At the outset it must be clearly understood that the 
sole question before the lower Court and before this 
Court is a question of law, viz., are the reparation 
orders raid as a matter of law because they are based 
upon a mistake of law in that the Commission, acting 
beyond its power and authority, pare operative effeet 
to an (dement of water competition mid. contrary to the 
evidence before it. fixed, as a basis for awards of rep¬ 
aration. rates lower than reasonable maximum rates. 

The Court is not asked to pass upon the reasonable¬ 
ness of tlie prescribed rates and substitute its judg¬ 
ment upon that question for the judgment of the Com¬ 
mission. The sole question is whether the Commission 
acted lawfully in fixing such rates. 

If these reparation orders are based upon a mistake 
of law, then the suits must fall, since the orders on 


which they rest are void and inoperative as a matter of 
law. For the Supreme Court held in Interstate Com¬ 
merce Commission v. Union Pacific Rivy., 222 U. S. 
541, 547, that orders of the Commission are void if: 

1. Beyond the Commission’s statutory power. 

2. Based upon a mistake of law. 

3. The Commission acted so arbitrarily as to fix rates 
contrary to evidence, or without evidence to support it. 

4. The authoritv therein involved was exercised in 

* 

such an unreasonable manner as to cause it to be within 
the elementary rule that the substance, and not the 
shadow, determines the validity of the exercise of the 
power. 

POINT I. 

THE REPARATION ORDERS ARE VOID BECAUSE 
THEY ARE BASED UPON A MISTAKE OP 
LAW IN THAT THE COMMISSION GAVE 
OPERATIVE EFFECT TO AN ELEMENT OF 
WATER COMPETITION AND THUS FIXED, 
AS A BASIS FOR AWARDS OF REPARATION, 
RATES LOWER THAN REASONABLE MAXI¬ 
MUM RATES. 

The argument under this point deals with the third 
and fourth assignments of error. (R. Vol. 1, pp. 287, 
288.) 

A. There Was No Water Competition in the Trans¬ 
portation of Clay from the South to Eastern Ter¬ 
ritory. 

The Commission in its decisions in the Vanderbilt 
Cases did not find that there was any movement of clay 
by the water routes from the South to eastern territory 
during the period involved in that proceeding. Indeed 
plaintiffs admit that no such water competition existed 
and their witness Geoghegan so testified as follows: 
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“The record in the Vanderbilt case in which I 
testified clearly shows that there was no water 
movement of clay at that time” (R. Vol. 1, p. 316). 

Yet the Commission gave effect to the element of 
water competition through making the clay rates 16 
per cent of the class rates prescribed by it in the South¬ 
ern Class Rate Investigation, supra. As will herein¬ 
after more fully appear, the class rates prescribed to 
eastern territory were made lower than those pre¬ 
scribed to central territory solely because of the effect 
there given by the Commission to water competition 
affecting class rate traffic. 

B. The Commission is Without Power to Require a 
Carrier to Reduce a Rate Below the Highest Level 
Consonant With Reasonableness Because of the 
Existence of Competition From Another Trans¬ 
portation Agency. 

Even where competition by water or other form of 
transportation exists, the Commission can not lawfully 
give effect to such competition and thereby fix rates 
lower than it otherwise would prescribe as maximum 
reasonable rates. 

There can be no question as to the soundness of this 
principle of law. For the Commission itself has re¬ 
peatedly recognized that it is without power to give 
effect to water competition in the fixation of rates. 
Thus it said: 

‘‘The carriers cannot he compelled, as a matter 
of law, to meet water competition; they do it of 
their own volition, or whenever the same is potent 
enough to compel them to do so in order to secure 
the traffic. In each instance the carrier determines 
for itself whether such water competition has suf¬ 
ficient influence in the traffic to make it reduce its 



rates.” Bainbridge Board of Trade v. L., H. <& St. 

L. Ry. Co., 15 I. C. C. 586, 594. (Emphasis sup¬ 
plied) 

The following decisions are to the same effect: 

Inland Crystal Salt Co. v. B. A. & P. Ry., 78 I. C. C. 
659, 663; 

Maritime Association Boston Chamber of Com¬ 
merce v. A. A. R. R., 95 I. C. C. 539, 566; 

Switching Rates in Chicago Switching District, 195 
I. C. C. 89, 96; 

Consolidated Southwestern Cases, 205 I. C. C. 601, 
640-641. 

The courts have also held consistently that the Com¬ 
mission cannot give effect to competition in the fixation 
of reasonable maximum rates and that the authority 
conferred on it only extends to determining whether a 
rate is just and reasonable in and of itself with regard 
to the service rendered. 

Louisville & Nashville R. R. v. United States, 238 

U. S.1,11,12,13; 

Southern Pacific Co. v. Interstate Commerce Com¬ 
mission, 219 U. S. 433, 441, 449; 

A. T. & S. F. Ry. v. Interstate Commerce Commis- 
sion, 190 Fed. 591, 592, 594, 595. 

It is, therefore, manifest that the authority conferred 
upon the Commission is to determine whether a rate 
is just and reasonable in and of itself with regard to 
the service rendered, and that in the determination of 
just and reasonable all-rail rates the Commission can¬ 
not give effect to the competition of water routes and, 
because of such competition, fix purported maximum 
reasonable all-rail rates upon a lower level than would 
be reasonable in the absence of water competition. 
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Having thus established that the Commission is with¬ 
out power to compel a carrier because of water compe¬ 
tition to charge less than a maximum reasonable rate, 
there remains only to show that the Commission, in 
fact, did so exceed its authority in the Vanderbilt 
Cases. 

C. The Commission Here Exceeded Its Power and 
Authority in That It Gave Effect to an Element 
of Water Competition, and Thus Prescribed Rates 
on Clay to Eastern Territory Which Were Lower 
Than Reasonable Maximum Rates. 

1. The Rates ox Clay Were Made ax Uxiform Per- 

CEXTAGE OE THE CLASS R.VTES WHICH THE Co.MMIS- 

siox Had Made Lower to Eastkkx Territory Thax 
to Cextral Territory. 

In its first decision in the Vanderbilt Cases, 167 I. C. 
C. 319 (R. Vol. 1, pp. 62-126), the Commission found 
that the assailed clay rates were unreasonable to the 
extent they exceeded 16 per cent, of the contempora¬ 
neous first class rates prescribed in the Southern Class 
Rate Investigation, supra, from southern points to 
points in eastern and central territories. This finding 
was affirmed in the Commission's further report which 
appears at 194 I. C. C. 702 (R. Vol. 1, pp. 127-154). 

In tlie Southern Class Rate Investigation, supra, 
the Commission had before it both the all-rail class 
rates from the South to central, trunk line, and New 
England territories and also the class rates which ap¬ 
plied in connection with the water routes along the 
Atlantic seaboard from southern origins to destina¬ 
tions in trunk line and New England territories. The 
all-rail class rates there prescribed to trunk line and 
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New England territories were made upon a substan¬ 
tially lower level than the class rates contemporane¬ 
ously prescribed to central territory. 

Consequently the Commission’s fixation of the clay 
rates at 16 per cent of the class rates resulted in the 
elav rates to eastern territorv being made substantially 
lower than the clay rates to central territory. 

2. The Commission Made the Class Rates to Eastern 
Territory Lower Than to Central Territory 
Solely Because of Water Competition and Ex¬ 
cept Therefor Would Have Made the Class 
Rates to Eastern Territory the Same as to Cen¬ 
tral Territory. 

The Commission’s statements in the Southern Class 
Rate Investigation are conclusive on this point. Thus 
in its last report therein, 128 I. C. C. 567, the Commis¬ 
sion at page 591 stated: 

“One of the important issues in the proceeding 

is the relation of the through rates between central 

territorv to the all-rail rates between trunk-line 
* 

and New England territories on the one hand and 
southern territory on the other. Were it not for 
the existence of water-rail or rail-water-rail routes 
from trunk-line and New England territories , their 
all-rail rates should he the same for like distances 
as the rates to and from central territory (Ital¬ 
ics inserted.) 

It should be observed that the consideration thus 
given by the Commission to water competition in its 
fixation of class rates from the South to eastern terri¬ 
tory was not confined to the first-class, or 100 per cent, 
rates, but ran to the complete structure of class rates 
there prescribed by the Commission. This class rate 




structure provided class rates for each of the classes 
from first class to twelfth class and fixed the rates 
for all classes to eastern territory upon a substantially 
lower level than to central territory. The rates for 
twelfth class were fixed at 17.5 per cent, of the first 
class rates, or only 1.5 per cent, greater than the rates 
prescribed on clay in the Vanderbilt Cases, which were 
made 16 per cent, of the first-class rates. Southern 
Class Rate Investigation, 100 I. C. C. 514, 630. 

This fact disposes of any contention that the Com¬ 
mission only considered water competition in its pre¬ 
scription of class rates for the highest grade traffic, as 
counsel for plaintiffs inferred in the Court below, and 
shows that the Commission gave the same relative 
consideration and effect to the water competitive ele¬ 
ment in its fixation of rates for the lower classes, and 
hence for all commodities whose rates, like those pre¬ 
scribed on clay, were made percentages of the first- 
class rates. 

In the Southern Class Rate Investigation, supra , the 
Commission stated that it would have prescribed the 
same basis of class rates to eastern territory as it had 
to central territory were it not for the fact that class 
rates over rail-water routes between the South and 
eastern territory were also involved. But, as the com¬ 
petitive rail-water routes were involved, it prescribed 
a materially lower level of all-rail class rates to east¬ 


ern 
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territory than that fixed fou application to < 
•itorv. Thus the norm was tlite oasis nreseri 


central 
ibed to 


central territory and the basis prescribed to eastern 
territory was made lower than the norm because of the 


existence of water competition. 

Since in the Vanderbilt Cases, the Commission 
used the class rates as a basis for constructing 


the clay rates prescribed to eastern territory, 
there must of necessity be inherent in such elav rates 
the lowering influence of the water competition which 
admittedly induced the Commission to reduce the class 
rates below the level of what it considered a maximum 
limit of reasonableness. For the Commission pre¬ 
scribed rates on clay to central territory at 16 per cent 
of the first-class rates to that territory—that is, 16 per 
cent of tlie norm, and to eastern territory at 16 per cent 
of the first-class rates which the Commission admitted 
were depressed below the norm. 

Indeed the decision of the Commission in the Faw- 
derbilt Cases itself shows that the Commission gave 
operative effect to water competition along the Atlantic 
Seaboard in its prescription of rates to the Fast, and 
thus fixed rates lower than reasonable maximum rates. 
'When the Commission in its last report in that pro¬ 
ceeding dealt with the carriers’ contention that there 
was no justification for the prescription of lower rates 
on clay to the East than to central territory, it offered 
no reasons to support its actions other than the element 
of water competition. Thus the Commission stated 
(R. Yol. 1, p. 133): 

“Defendants claim that there is now no move- 
men! of this clav from the South to eastern terri- 

•f 

lory in connection with water routes. However 
this may be, it is plainly inconsistent with their 
position on original hearing in the Vanderbilt Case, 
where, in defense of the anomalous situation there 
shown respecting rates to eastern territory, such 
for instance as ton-mile and car-mile revenues in¬ 
creasing with distance, they asserted that such de¬ 
partures from the generally recognized principle 
of rate making resulted from water-compelled rates 
to certain points in the East. Both the northern 
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and southern defendants asserted throughout the 
period during which the original proceedings were 
under consideration, and do not deny now, that the 
all-rail rates on this traffic from the South to east¬ 
ern territory have in the past been greatly influ¬ 
enced by the rates applying in connection with 
water routes. We see no inconsistency in our for¬ 
mer action taken in these proceedings in prescrib¬ 
ing rates on this traffic from the South to central 
and eastern territories on the basis of a uniform 
percentage of the existing and approved first-class 
rates.” (Emphasis supplied) 

It is apparent from the foregoing that the Commis¬ 
sion gave effect to water competition because (a) water 
competition affected the class rates to which the Com¬ 
mission related the clay rates by an uniform percen¬ 
tage, and (b) water competition prevailing prior to the 
period involved in the Vanderbilt Cases had affected 
the previously existing clay rates. 

But quite aside from the Commission’s lack of power 
to require rates lower than reasonable in order to meet 
competition, there was no water competition in respect 
of clay during any periods involved in the Vanderbilt 
Cases, and as heretofore stated Mr. Geoghegan, a wit¬ 
ness for plaintiffs, so testified in the lower Court (R. 
Vol. 1, p. 316). 

3. Where the Commission Has Excluded Water Com¬ 
petition From Consideration in the Fixation op 
Rates From the South to Eastern Territory It 
Has Prescribed the Same Level of Rates to East¬ 
ern Territory as to Central Territory. 

The fact that the rates prescribed on clay to 
eastern territorv reflect the effect given bv the 
Commission to water competition is further substan- 
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tiated by the Commission’s action in other cases 
where it prescribed the same level of rates on cer¬ 
tain commodities from the South to eastern territory 
as to central territory and expressly based this equali¬ 
zation of the rates to eastern territory with the rates 
prescribed to central territory on findings that water 
competition was not a factor in the movement of such 
commodities to eastern points. 

An illustrative instance is presented by the Defend¬ 
ants’ Exhibit Xo. 10 (R. Vol. 1, p. 477) which shows 
that the Commission in Railroad Commissioners of 
Florida v. Aberdeen & RocJcfish R. R., 144 I. C. C. 603, 
prescribed the same level of rates on peaches from the 
South to eastern territory as to central territory and 
based this action upon the following explanatory find¬ 
ing at pages 624 and 625: 

“In Georgia Peach Growers Exch. vs. A. G. S. 
R. R. Co., 139 I. C. C. 143, grounding our decision 
in part upon a recognition of a depression shown 
to exist in the industry, we prescribed 47 per cent 
of the corresponding first-class rates on fresh 
peaches, in carloads, from points in Georgia, North 
Carolina and South Carolina, to destinations in 
southern and central territories. To destinations 
in trunk-line and New England territories the 
rates prescribed were 47 per cent of constructive 
first-class rates, slightly higher than those actually 
in effect, based upon the same factors for like dis¬ 
tances north and south of the Virginia cities as 
were applied north and south of Ohio River gate¬ 
ways on traffic to central territory. The rates to 
trunk line and New England territories in that 
case were not based upon the actual first-class 
rates because the latter for all-rail movements 
were made lower because of competition with rail- 
water-rail routes, whereas no substantial move¬ 
ment of peaches from the origins involved to des- 


26 


filiations in trunk-line and New England terri¬ 
tories by water uas shown.” (Italics inserted.) 

A like finding accompanied the Commission’s pre¬ 
scription of the same level of rates on stone from the 
South to eastern territory as to central territory in 
Consolidated Stone Cases, 200 I. C. C. 65 (Defendants’ 
Exhibit Xo. 11, II. Yol. 1, p. 478), where the Commis¬ 
sion specified that the rates on stone to eastern terri¬ 
tory be made by applying the approved percentages 

to class rates constructed bv the use of the same for- 

• 

mula" as was employed by the Commission in the 
Southern Class Rate Investigation, for constructing 
class rates to central territory. Thus, in the Stone 
Case the Commission specifically refused to use the key 
rates prescribed to eastern territory in the Southern 
Class Rate Investigation as a base from which to com¬ 
pute the stone rates. In the Southern Class Rate In¬ 
vestigation the key point class rates to the East were 

admittedlv made lower than the central territorv class 
• • 

rates because of the consideration expressly given by 
the Commission to water competition. In justification 
for this required equalization of the stone rates to east¬ 
ern territory with those prescribed to central territory 
the Commission stated at pages 105-106 of its report: 

• Under this formula the first class rate from a point in the South 
to a point in central territory is constructed by adding together two 
factors. The first factor is the rate for the distance from the south¬ 
ern origin to the gateway or border point of connection with north¬ 
ern roads, under the mileage table of rates known as the Appendix 
K-2 scale. The second factor is the amount for the distance from 
the gateway to point of destination in central territory as computed 
from the so-called Appendix Q-l differential scale. The K-2 scale of 
mileage rates appears at pages 207 and 20S of the Commission’s re¬ 
port in Southern Class Rate Investigation, 113 I. C. C. 200. The Q-l 
differential scale appears at page 603 of the same case reported at 
128 I. C. C. 567. 
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“We made the first-class rates from southern 
territory to trunk-line and New England territo¬ 
ries loiver, mile for mile, than the rates from south¬ 
ern territory to central territory because of the in¬ 
fluence of rail-water-rail routes to trunk-line and 
New England destinations. It is not shown that 
water transportation is a factor in connection with 
the movement of stone between the North and the 
South.” (Italics inserted.) 

In numerous cases* the Commission similarly pre¬ 
scribed rates with relation to the first class rates from 
the South to the North but with such modifications as 
to produce the same level of rates, mile for mile, to 
eastern territory as to central territory. 

So it is plain where the Commission has excluded 
water competition from consideration in the fixation 
of rates from the South to eastern territory it has ap¬ 
plied its findings in the Southern Class Rate Investi¬ 
gation, that, except for water competition, the all-rail 

rates to eastern territory should be the same for like 

* 

distances as the rates to central territory. Conversely, 
the prescription of a lower level of rates to eastern ter¬ 
ritory than to central territory is positive proof that 
the Commission gave operative effect to water com¬ 
petition in its fixation of such lower rates. 

* See Furniture , 177 I. C. C. 5; Florida v. A. <f R. R. R.. 177 I. C. C. 
735 (fresh vegetables); South Carolina Produce Assn. v. A. <6 R. R. 
R 1S6 I. C. C. 199 (various vegetables); Burch v. Railway Express, 
190 I. C. C. 520 (strawberries); Fresh Meats and Packing House 
Products . 191 I. C. C. 257; Watermelons from , to and between South¬ 
ern Points , 191 I. C. C. 435; Carolina Shippers' Assn. v. N.-S. R. R. 
196 I. C. C. 781, 205 I. C. C. 54 (potatoes); "Newsprint Paper Investi¬ 
gation, 197 I. C. C. 738; Non-Ferrous Metals , 204 I. C. C. 319; Cotton , 
Woolen & Knitting Factory Products , 211 I. C. C. 692. 
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4. The Function of the Commission in Fixing Rates 

for the Past and Awarding Reparation is Judi¬ 
cial. 

The functions of the Commission in (a) fixing rea¬ 
sonable maximum rates for the future and (b) fixing 
such rates for the past are fundamentally different. 
Arizona Grocery Company v. Atchison, Topeka & 
Santa Fe Ry. Co., 284 U. S. 370. In the former situa¬ 
tion the Commission acts in a legislative capacity; in 
the latter, it acts in a judicial capacity. As the Su¬ 
preme Court said in Baer Brothers v. Denver and Rio 
Grande R. Co., 233 U. S. 479, 486: 

“But awarding reparation for the past and fix¬ 
ing rates for the future involve the determination 
of matters essentiallv different. One is in its na- 
ture private and the other public. One is made by 
the Commission in its quasi-judicial capacity to 
measure past injuries sustained by a private ship¬ 
per; the other, in its gwcsi-legislative capacity, to 
prevent future injury to the public.” 

5. A Rate is Xot Unreasonable for the Past Unless 

Exorbitant or Extortionate. 

Charging of an excessive or unreasonable rate is a 
common-law tort. Interstate Commerce C ommission 
v. Baltimore and Ohio R. Co., 145 U. S. 263, 275; South¬ 
ern Pacific Co. v. Darnell-Taenzer Lumber Co., 245 
U. S. 531, 534. The common-law duty of carriers and 
others whose business are “affected with a public in¬ 
terest” to collect onlv reasonable charges, violation of 
which is a tort, rests largely upon the element of mo¬ 
nopoly assumed to be inherent in such businesses—See 
Chief Justice Waite’s opinion in Munn v. Illinois, 94 
U. S. 113, 124-130. The statutory provision (Section 8 
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of the Interstate Commerce Act) under which liability 
in damages is imposed upon carriers for the past exac¬ 
tion of unreasonable charges and under which dam¬ 
ages were awarded in these cases does not set up a new 
statutory cause of action, but is merely declaratory of 
the common law liability of carriers. Tift v. Southern 
Railway, 123 Fed. 789, affirmed 206 U. S. 429; Inter¬ 
state Commerce Commission v. Cincinnati, New Or¬ 
leans and Texas Pacific R. Co., 167 U. S. 479, at pp. 
501, 505. 

That the tort of charging an unreasonable rate, for¬ 
bidden alike by common law T and by statute, is akin to 
extortion underlies the reasoning of many of the Su¬ 
preme Court decisions above cited. This is also shown 
by decisions under analogous provisions of State laws, 
holding that an administrative tribunal may condemn 
a past rate only when it has been shown that the collec¬ 
tion of the rate amounted to an act of extortion or op¬ 
pression. Center County Lime Co. v. Public Service 
Commission, 103 Pa. Super. 179, 189, 190, citing Bry- 
mer v. Butler Water Co., 179 Pa. 231, 250. The prin¬ 
ciple was clearly stated by Commissioner Eastman, 
formerly Federal Coordinator of Transportation, in 
his concurring opinion in Chemical Lime Co. v. B.elle- 
fonte Central R. Co., 147 I. C. C. 285, 287, as follows: 

“I regard this matter as of some considerable 
importance, for we have had occasion repeatedly 
in the past to find rates unjust and unreasonable 
for the future under Section 1 to the extent that 
they may exceed the rates, whatever they may be, 
contemporaneously maintained to or from some 
neighboring and similarly situated point; and 
there are many situations where such a finding is 
particularly appropriate to the evil which we seek 
to cure. Section 1 is not to be narrowly inter- 
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preted, for the words ‘unjust and unreasonable’ 
are words of broad significance. The word ‘un¬ 
reasonable’ is most frequently used to describe 
charges which are exorbitant or excessive for the 
service rendered, but there are other circumstances 
in my opinion in which charges can properly be 
found ‘unreasonable’, particularly when its com¬ 
bination in section 1 with the word ‘unjust’ is 
borne in mind. . . . 

“But iyhen it comes to reparation, my reading 
of the decisions of the Supreme Court is that where 
such an award follows as a matter of course from 
a finding of unreasonableness, without other proof 
of damages to complainant, the finding must be one 
of unreasonableness hi the sense that the charges 
complained of were exorbitant or excessive for the 
service rendered. I refer particularly in this con¬ 
nection to Southern Pac. Co. v. Darnell-Tdenser 
Co., 245 U. S. 531. A finding of unreasonableness 
in the past has no other purpose than to sustain 
an award of reparation, and upon the evidence 
here a finding which will lead to that result can 
not properly be made.” (Italics supplied) 

6. The Commission Frequently Finds the Same 
Rates Unreasonable eob the Futuke But Rea¬ 
sonable in the Past. 

The Chemical Lime Case is but one of a large number 
of cases* in which the Commission has so recognized 
the difference between past and future reasonableness 
as to find, in the same proceeding, that an identical 

* See also AnadarJco Cotton Oil Co. v. A. T. # S. F- Fy., 20 I. C. C. 43, 
49-50; United Fig and Date Co. v. A. C. L. R. R., 115 I. C. C. 643, 64S; 
Eastern Livestock Cases of 1926, 144 I. C. C. 731, 7S1; American Win¬ 
dow Glass Co. v. B. # 0. R. R. f 155 I. C. C. 301, 310; Intrastate Coal 
Rates to East St. Louis, 161 I. C. C. 371, 3S0-3S1; Rates on Petroleum 
and Petroleum Products Within the State of Montana, 176 I. C. C. 707, 
737; White Eagle Oil Corp. v. Big Fork and International Falls Railway, 
198 I. C. C. 667, 670-671. 
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rate was reasonable for the past but unreasonable for 
the future. 

Particularly pertinent examples of the distinction 
thus drawn between reasonableness for the past and 
reasonableness for the future are afforded by the Com¬ 
mission ’s decisions in United States Potters' Assn. v. 


Akron, C. <£ Y. Ry. Co., 172 I. C. C. 618, and Edgar 
Plastic Kaolin Co. v. Atlantic Coast Line R. Co., 194 
I. C. C. 292, which concern rates closely related to those 
involved in the orders on which plaintiffs rely, since 
they deal with the rates on china day or kaolin to east¬ 
ern territory from the clay producing areas in Ken¬ 
tucky, Tennessee, and Florida. 

In these two cases, which were decided subsequent to 
the Vanderbilt Cases, the Commission followed its hold¬ 
ing in the Vanderbilt Cases so far as the level of rates 
for the future was concerned, but in both cases it found 
the rates not unreasonable in the past, and denied rep¬ 
aration, although the rates in the past were relatively 
higher, mile for mile, than those found unreasonable 
in the past in the Vanderbilt Cases. 

Defendants’ Exhibit No. 9, witness Beggs (R. Vol. 1, 
p. 476) is a summary drawn from exhibits in the Fa w- 
derbilt Cases (Defendants’ Exhibit No. 1), and com¬ 
pares the rates prescribed for the past, and as the basis 
for awards of reparation, on clay from Georgia and the 
Carolinas to eastern territory with the rates found rea¬ 
sonable by the Commission on clay from Kentucky, 
Tennessee and Florida, for the periods covered by the 
reparation awards in the Vanderbilt Cases. The mile¬ 
age scale* of rates prescribed for first-class traffic with¬ 
in the South is used in this exhibit as the standard of 


# The so-called K-2 scale. See Southern Class Bate Investigation, 113 
I. C. C. 200, 207, 208. 
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measurement and the exhibit shows that the rates pre¬ 
scribed from McIntyre, Ga., only averaged 14.4 per 
cent, of the first-class rates under that scale, as against 
averages of 19.4 per cent, for the rates found not unrea¬ 
sonable in the past from Kentucky and Tennessee in 
United States Potters’ Ass’n. v. Akron, C. <£ Y. By., 
172 I. C. C. 618, and 20.4 per cent, for the rates found 
not unreasonable in the past from Florida in Edgar 
Plastic Kaolin Co. v. Atlantic Coast Line R. Co., 194 

I. C. C. 292. While uniformitv in its decisions is not 

* 

required of the Commission, it cannot act arbitrarily. 
Yet the Commission manifestly did act arbitrarily in 
the Vanderbilt Cases as the foregoing showing of rec¬ 
ord clearlv demonstrates. 

7. When thf. Commission Gave Effect to Water Com¬ 
petition it Disregarded the Legal Standards for 
Testing Past Reasonableness. 

The fixing of lower reasonable maximum rates for the 
past, because of the effect given water competition, 
and the awarding of greater damages than would have 
been awarded in the absence of such competition, is 
wholly repugnant to the established principle that the 
Commission is acting in a judicial capacity and that 
the tort for which the damages are awarded springs 
from the common law as ratified bv the statute, and 
consists of extortion or oppression by monopoly. Ac¬ 
tual or potential water competition—which breaks the 
railroad carrier’s supposed monopoly over the ship¬ 
per—is, if anything, a reason for fixing higher reason¬ 
able rates for the past, and for awarding smaller dam¬ 
ages, than would have been awarded had such com- 
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petition not been a factor.* For a shipper served by 
competitive transportation facilities has a choice of 
services which make his shipment by rail not so much 
a submission to monopoly as a voluntary exercise of 
freedom of choice. 

The character of the tort for which the Commission 
was asked to award damages in the Vanderbilt Cases, 
and the judicial nature of its functions in determining 
the fact and the amount of damage (which is done by 
fixing reasonable maximum rates for the past), place 
the Commission under the positive duty to base its 
conclusions wholly upon evidence pertinent to the is¬ 
sue, whether the carriers exacted from the complain¬ 
ing shippers rates which were exorbitant, excessive or 
extortionate. This duty was disregarded when the 
Commission went afield and gave effect to water com¬ 
petition. 

8. Baltimore and Ohio Railroad et al. vs. United 

States. 

Plaintiffs will no doubt rely largely upon the find¬ 
ings in Baltimore and Ohio Railroad, et al. v. United 
States. 12 Fed. Supp. 2G1, where a three-judge court, 
with Mr. Justice Buffington dissenting, dismissed for 
want of equity the carriers’ bill seeking an injunction 

# Such a principle—that damages should be less when a choice of ser¬ 
vices was available—has been tacitly recognized by the Commission in 
important cases in which past unreasonableness of rates has been found 
and a mileage scale of rates prescribed for fixing damages. Where sev¬ 
eral alternative railroad routes between a given origin and destination 
are available, some of them short or direct and others long or indirect, 
and the shipper, exercising his statutory right to route his traffic , selects 
a long or indirect route , the Commission has required that actual distance 
via the route over which the shipment moved must be used to fix the 
rate and the damage sustained, if any. See Industrial Sand Cases , 1930, 
188 I. C. C. 99, 113-4; Magnolia Petroleum Co. v. Chicago , Rock Island 
# Gulf By., 151 I. C. O. 795; Prairie Pipe bine Co. v. A. TV. By. 

132 I. C. C. 56; 146 I. C. C. 149; 195 I. C. C. 4S6. 
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against the orders entered by the Commission in the 
Vanderbilt Cases prescribing rates for the future and 
for the past, and awarding reparation. An appeal 
from this decision was dismissed by the United States 
Circuit Court of Appeals for the Third Circuit for 
want of jurisdiction anrl without comment upon the 
merits of the carriers ’ suit, the Court holding in its 
decision of January 12, 1937, that the appeal should 
have been taken directly to the Supreme Court, and 
further that the District Court was entirely without 
jurisdiction to entertain the bill so far as it related to 
the orders prescribing rates for the past and awarding 
reparation. These are the orders involved in the cases 
now before this Court. 

Manifestly, the District Court’s decision is no au¬ 
thority for plaintiffs’ contention that the reparation or¬ 
ders on which tliev relv are lawful, since the issues 
presented in the two proceedings are essentially dif¬ 
ferent. For the District Court was asked in one pro¬ 
ceeding to enjoin the Commission’s order prescribing 
rates for the future as well as the orders awarding 
reparation on past shipments, while the cases at bar 
turn wholly upon the validity of the Commission’s 
judicial act of awarding damages and does not touch 
the broader question of a proper exercise of the Com¬ 
mission’s legislative function of prescribing rates for 
the future. If the issues before the District Court had 
been similarly limited to the Commission’s finding that 
the rates charged on past shipments were exorbitant 
and excessive; for the service rendered and had not 
also embraced the Commission’s more discretionary 
findings as to the level of rates which would permit a 
free movement of the traffic in the future, defendants 
submit that the Court would have adopted the con- 
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elusions reached by Mr. Justice Buffington as ex¬ 
pressed is his dissenting opinion appearing at page 
264 of the reported decision, where he said: 


“I dissent in this case and base such dissent 
on two simple grounds: 

“First: The Commission has not in this case 
complied with the standards of requirement laid 
down by the Supreme Court in late cases. Atchi¬ 
son, T. & S. F. By. Co. v. United States, 295 U. S. 
193, 55 S. Ct. 748, 79 L. Ed. —, decided April 29, 
1935, and United States v. Chicago, M. St. P. & 
P. R. Co., 294 U. S. 499, 55 S. Ct. 462, 79 L. Ed. 
1023, decided March 4, 1935.* 

“Second: The rate question before the Inter¬ 
state Commerce Commission is whether the rate 
is reasonable for the service performed. As be¬ 
tween Eastern and Central rail hauls, the distance 
traveled and the service rendered is practically 
the same, and therefore an equality of rate fol¬ 
lows. But in fixing the rate on first class freight 
the Commission in the Southern case differen¬ 
tiated the rate, not on account of non-equality of 
service, but on account of the eastern territory 
having water competition. In fixing the rate on 
the kaolin or clay here involved, the Commission 
took as its basis the differential rates established 
on first class rates and applied to kaolin the same 
differential it had allowed first class rates in the 
Southern case. In other words, and in effect, it 
held, because there was an established differential 
in first class freights, there should be a corre¬ 
sponding differential in kaolin. But, after the 
Southern case, it was held the existence of water 
competition in no way affected the reasonableness 
or unreasonableness of a land haul. Now this er¬ 
roneous inequality of rate between Eastern and 
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* These eases relate to the sufficiency of the Commission’s findings 
treated at pages 36 to 43, inclusive, of this brief. 
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Central roads in first class freight is the real 
foundation of a corresponding inequality of rates 
in the kaolin rate, and the Commission has not 
found as a fact any other justifying ground. It 
seems to me, therefore, that the basic standard 
of inequality in first class rates between Eastern 
and Central territory cannot be utilized and legal¬ 
ized to make a corresponding differential in the 
case of kaolin.” 


D. The Reparation Orders Are Void Since the Commis¬ 
sion Failed to Make Any Findings in Support of 
Its Prescription of a Lower Level of Rates on Clay 
to Plaintiffs’ Destinations and All Other Points in 
Eastern Territory Than to Points in Central Ter¬ 
ritory. 


The fact that the Commission is relieved by Section 
14 (1) of the Interstate Commerce Act from making 
comprehensive findings of fact does not remove the 
necessity of its making the basic or essential findings 
required to support its orders. And an absence of such 
findings invalidates the order. This principle is thor¬ 
oughly established by a number of recent decisions of 
the Supreme (’ourt. For example, in Schechter Poultry 
Corporation v. United States. 295 U. S. 495, Mr. Chief 
Justice Hughes said at page 539: 


‘‘That administrative agency (the Commission), 
in dealing with particular cases, is required to act 
upon notice and hearing, and its orders must be 
supported by findings of fact which in turn are sus¬ 
tained by evidence.” (Italics inserted.) 


In United States v. Chicago, Milwaukee, St. Paul <& 
Pacific R. Co., 294 U. S. 499, Mr. Justice Cardozo said 
at page 506: 
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“The statement in the second of these para¬ 
graphs that the proposed rates would be ‘unreason¬ 
able’ must be read in the light of the report as a 
whole, and then appears as a conclusion insufficient 
as a finding unless supported by facts more partic¬ 
ularly stated.” 

And further at pages 510 and 511: 

“We would not be understood as saying that 
there do not lurk in this report phrases or sen¬ 
tences suggestive of a different meaning. One 
gains at places the impression that the Commis¬ 
sion looked upon the proposed reduction as some¬ 
thing more than a disruptive tendency; that it 
found unfairness in the old relation of parity be¬ 
tween Brazil and Springfield; and that the new 
schedule in its judgment would confirm Milwaukee 
in the enjoyment of an undue proportion of the 
traffic. The difficulty is that it has not said so ivith 
the simplicity and clearness through which a halt¬ 
ing impression ripens into reasonable certitude. In 
the end we are left to spell out, to argue, to choose 
between conflicting inferences. Something more 
precise is requisite in the quasi-jurisdictional find¬ 
ings of an administrative agency. Beaumont, S. L. 
SW. B. Co. v. United States'. 282 II. S. 74, 86; 
Florida v. United States, 282 U. S. 194, 215. We 
must know what a decision means before the duty 
becomes ours to say whether it is right or wrong.” 
(Italics supplied.) 


The criticisms directed to the reports and orders of 
the Commission involved in the foregoing decisions ap¬ 
ply with equal force to the reports and orders in the 
Vanderbilt Cases (R. Vol. 1, pp. 62-126,127-154). Here 
again there is a complete absence of the essential basic 
findings required to support the Commission’s orders. 
And this lack is not supplied by the finding “in the 



38 


language of the statute” that the rates prescribed on 
clay to eastern territory are “reasonable maxima” 
since, as the Supreme Court stated in the Florida Case, 
282 U. S. 15)4, 215, and in United States v. Chicago, 
Milwaukee, St. Paid <f: Pacific R. R., supra, that find¬ 
ing must be read in the light of the report as a whole 
and then appears as a conclusion insufficient as a find¬ 
ing unless supported by facts more particularly stated. 

There can be no question that the effect of the Com¬ 
mission’s orders in the Vanderbilt Cases was to pre¬ 
scribe a substantially lower level of rates to plaintiffs’ 
destinations and all other points in eastern territory 
than to points in central territory. This fact appears 
from the tabulation at page 335 of the original report 
in the Vanderbilt Cases. 167 I. C. C. 319 (R. Yol. 1, p. 
82), which, for example, contrasts the rate prescribed 
from Langley, 8. C., to Mechanicville, X. Y., of $6.27 
for 932 miles with the rate prescribed to Grand Rapids, 
Mich., a point in central territory, of $7.04 for 916 
miles, and the rate prescribed to Johnsonburg, Pa., of 
$6.24 for 882 miles with the rate prescribed to Plain- 
well, Mich., a point in central territory, of $6.98 for 
879 miles. 

The fact that the level of rates prescribed to eastern 

territorv was substantiallv lower than the level con- 

temporaneously prescribed as reasonable to central 

territorv is further established bv Defendants’ Ex- 
♦ % 

hibits Xos. 3, 7,14, 16, 18 and 20 (R. Yol. 1, pp. 470, 474, 
481, 483, 485, 487), which show that the prescribed rates 
to plaintiffs’ destinations were from 40 to SO cents a 
ton, or approximately 10 per cent, lower than the rates 
for comparable distances to points in central territory. 
This same disparity appears when the prescribed rates 
are considered from a destination group standpoint, 
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fince the rates prescribed to the destination groups 
n which plaintiffs’ destinations are located were simi¬ 
larly loiccr than the rates prescribed for comparable 
average distances to destination groups in central ter¬ 
ritory. See Defendants’ Exhibits Nos. 4, 5, 6 ,15, 17, 
and 19 (R. Yol. 1, pp. 471-473, 482, 484, 486). 

The fact being clear that the rates prescribed to 
eastern territory were substantially lower than the 
rates contemporaneously prescribed as reasonable 
maxima to central territory, the inquiry naturally turns 
to the question of what findings the Commission made 
in support of this sharp distinction between the rate 
levels prescribed as reasonable for past application to 
the two territories. 

The reports in the Vanderbilt Cases (R. Vol. 1, pp. 

62-126, 127-154), do not state any facts in support of 

the Commission’s fixation of a lower level of rates to 

eastern than to central territorv and the statements 

* 

which are intended to serve as findings, in fact strongly 
suggest an ultimate conclusion that the level of rates 
prescribed to eastern territory should be the same as, 
or higher than, the level found reasonable to central 
territory. 

This is evident from a review of the statements on 
pages 333 and 334 of the report at 167 I. C. C. 319 (R. 
Vol. 1, pp. 80-81), which are the only findings in the re¬ 
ports that have any bearing upon the matter of relative 
rate levels to central and eastern territories. The Com¬ 
mission there finds: 

First: That the traffic densitv in central terri- 
tory is less than in trunk line territory, but greater 
than in New England territory. 

Second: That complainants seek no lower basis 
of rates to eastern territory than may be found 
reasonable to central territory. 
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Third: That the Commission found in Iron & 
Steel Articles, 155 I. C. C. 517, 563, that costs of 
construction are heavier and operating conditions 
more severe in trunk line than in central territory 
but that this disadvantage is probably offset by the 
greater density in trunk line territory. 

Fourth: That the Commission in Eastern Class 
Rate Inrcstigatiou, 164 I. C. C 1 . 314, prescribed one 
level of class rates for application within the en¬ 
tire area comprising central and eastern terri¬ 
tories. 

Fifth: That the Commission in Southern 

Cement Rates, 132 I. C. C. 427, prescribed o-ne 
level of rates for cement from central and eastern 
territories to the South. 

Sixth: That southern clav or kaolin has a 
higher average value than cement. 

Seventh: That the first-class rates prescribed to 
eastern territory are lower than those prescribed 
to central territory. 

These findings point directly to a conclusion that the 

level of rates fixed as reasonable on clav to eastern ter- 

* 

ritorv should not be less or lower than the level found 
reasonable to central territorv, and certainlv do not 
supply any ground for the distinction drawn by the 
Commission in its ultimate findings between a reason¬ 
able level of rates to central territory, on the one hand, 
and to eastern territory on the other hand. This com¬ 
plete absence of findings sufficiently definite to consti¬ 
tute a valid basis for the orders necessarily occasions 
the same condition of uncertainty as was condemned by 
the Supreme Court in Uniter} States v. Chicago, Mil- 
icaukec. St. Paul (£' Pacific R. /?.. supra, in that “we are 
left to spell out, to argue, to choose between conflicting 
inferences.” 
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As Mr. Justice Butler said in Atchison, Topeka & 
Santa Fe Ry. v. United States, 295 U. S. 193, 202,— 
the Supreme Court has recently repelled the suggestion 
that lack of express findings by the Commission may 
be supplied by implication. 

The Commission's Failure to Make Any Findings in 
Support of the Prescription of a Lower Level 
of Rates to Eastern Territory than to Central 
Territory Reflected Complainants’ Insistence 
for the Same Level of Rates to Both Territories. 

We have shown above that the Commission made 

no findings of fact in support of its prescription 

of lower rates on clay to plaintiffs’ destinations in 

eastern territory than to central territorv. 

* * 

The omission of such findings was not through inad¬ 
vertence. The reason therefor is plain. Witnesses for 
complainants and intervenors at the hearings before the 
Commission testified repeatedly that they did not seek 
any lower level of rates on clay to eastern territory 
than might he found reasonable to central territory 
(R. Vol. II, pp. 588, 615, 645, 757-758, 820). The im¬ 
port of the testimony offered by these witnesses and 
their position before the Commission is aptly sum¬ 
marized by counsel for plaintiff, the West Virginia 
Pulp & Paper Company, in the following exchange 
(R. Vol. II, p. 820) between himself and Witness 
Dougherty, who appeared before the Commission for 
certain complainants located in central territory: 

“Mr. LaRoe: Mr. Dougherty, has your experi¬ 
ence as a traffic man brought to your attention any 
reason why the rates on clay from the South to 
Eastern Trunk Line should be lower than Central 
Freight Association territory? 
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“Witness: No. 

“Mr. LaRoe: I icill state for the purposes of 
the record that ice do not ask that/’ (Italics in¬ 
serted) 

And again (R. Vol. II, p. 758): 

“Mr. LaRoe: Mr. Dougherty, I cannot see why 
vou and I are contending here if we both want the 
same thing. You want the same level as Trunk 
Line and ice want the same tent as ('. /•’. J. (cen¬ 
tral territory). Why do we have to fight about it? 

“Mr. Dougherty: We do not have to fight about 
it, so far as I can see, Mr. LaRoe. 1 am just con¬ 
tending that the basis you put in for a different de¬ 
cision than vou have asked for is not sound. 

“Mr. LaRoe: We have not put in a basis of 
rates for a different decision.’' (Italics inserted.) 


Here is a forthright statement by counsel that the 
evidence introduced by complainants and infervenors 
before the Commission does not support the prescrip¬ 
tion of a lower level of rotes on clay to the East than to 
central territory. A similar admission was made by 
Mr. LaRoe during the trial below: 


“We will have to concede that before the Com¬ 
mission we asked for the brick scale and that scale 
if extended to both eastern and central territories 
would make for equality, the same ten t of rates 
to both territories.” (Italics inserted) (R. Yol. 1, 
p. 391) 


Yet this same counsel, in the face of these state¬ 
ments, urged before the lower Court, and presumably 
will again urge here, that the Commission's prescrip¬ 
tion of a lower level of rates to the East than to cen¬ 
tral territory was proper, even though based on evi¬ 
dence concededtg directed to and supporting the pre- 
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scription of the same level of rates to both territories. 

The foregoing appraisal by counsel of the evidence 
before the Commission is fully supported by a review 
of that record (R. Vols. II and III), as more fully dis¬ 
cussed under Point II of this brief. 

Defendants therefore submit that the reparation 
orders on which plaintiffs rely are void since the Com¬ 
mission failed to make the basic or essential findings 
required to support such orders. 

POINT n. 

THE REPARATION ORDERS ON WHICH PLAIN¬ 
TIFFS RELY ARE VOID SINCE THEY ARE 
UNSUPPORTED BY AND CONTRARY TO THE 
EVIDENCE BEFORE THE COMMISSION. 

The argument under this point deals with defen¬ 
dants’ fourth assignment of error (R. Vol. 1, pp. 287-8). 

A. Orders of the Commission, Unless Supported by 
Substantial Evidence, Are Void. 

Orders of the Commission are void, even though 
supported by the requisite essential findings, if such 
orders are unsupported by and contrary to the evi¬ 
dence. This is the essence of the pronouncement of 
Mr. Chief Justice Hughes in the Supreme Court’s de¬ 
cision in Schechter Poultry Corporation v.: United 
States, 295 U. S. 495, where the requirement* that 
orders of the Commission must be supported by def¬ 
inite findings of fact, sustained by substantial evidence, 
was stated at page 539 as follows: 

* See also Florida v. United Statcs f 282 U. S. 194, 215; Interstate Com ¬ 
merce Commission v. Louisville <$- Nashville R . R. y 227 IT. S. 88, 93-94; 
Interstate Commerce Commission v. Union Pacific Ry ., 222 U. S. 541, 547. 
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“That administrative agency, in dealing with 
particular cases, is required to act upon notice 
and hearing, and its orders must be supported by 
findings of fact, tchich i?i turn are sustained by 
evidence.” (Italics supplied.) 

The fact that many witnesses were heard, that a 
large number of pages of testimony was taken, and 
that numerous exhibits were received does not raise 
any presumption whatever that an order is supported 
by substantial evidence. 


B. The Orders Are Unsupported by and Contrary to 

the Evidence. 


None of the data of record justifies the prescription 

of a lower level of rates to eastern territory than to 

central territory. The statistical evidence before the 

* 

Commission contains nothing upon which the prescrip¬ 
tion of lower rates to the East than to central terri¬ 
tory could be predicated. The best proof of this is 
that the Commission, the body expert in such matters, 
did not give it anv recognition whatever with the sole 

^ » V.. 


exception of the traffic density figures therein, and as 
to them expressly disavowed their value to justify fix¬ 
ing a lower level of rates to the East. Thus, after men¬ 
tioning such data in the report at 167 I. C. C. 319, 333- 
334 (R. Vol. 1, p. SO), the Commission called attention 
to its findings in other cases wherein it had found that 


the greater density in trunk line territory (the density 
is lightest of all in New England) was substantially 
offset by the more mountainous terrain and more dif¬ 
ficult operating conditions in that territory than in cen¬ 
tral territory. 

% 

Defendants in their Exhibit No. 12, witness Bonn 
(R. Vol. 1, p. 479), have reproduced and summarized 
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exhibits introduced before the Commission by the 
Castanea Paper Company, one of the plaintiffs herein, 
which constituted the only showing of record in the 
Vanderbilt Cases as to freight expense. This highly 
significant element is stated in units of a gross ton- 
mile, a ton-mile, and a loaded car-mile, and shows that 
the freight expense upon each of the three unit bases 
is materially greater for eastern territory than for 
central territory. The summary further shows that 
the “operating ratio-freight service,” which is an in¬ 
dex of freight expense and represents the freight pro¬ 
portion of operating expense divided by freight reve¬ 
nue, is higher for eastern territory than for central 
territory. 

The important features in the showing of record as 
to operating performance for carriers in trunk line and 
central territories for the year 1925 are reproduced in 
Defendants’ Exhibit No. 13, witness Bonn (R. Vol. I, 
p. 480) from an exhibit introduced before the Com¬ 
mission by the "West Virginia Pulp and Paper Com¬ 
pany, one of the plaintiffs herein. This exhibit demon¬ 
strates that the performance of freight service is more 
difficult in trunk line territory than in central terri¬ 
tory since the number of freight cars per train, the 
per-cent loaded to total car miles, the net ton miles per 
car day, the car miles per car day, and the locomotive 
miles per locomotive day are less for trunk line ter¬ 
ritory, while the pounds of coal used per 1,000 gross 
ton miles are greater for that territory. 

Manifestly, the foregoing facts of record could have 
no bearing whatever upon the Commission’s prescrip¬ 
tion of a lower level of rates on clay to points in east¬ 
ern territory than to points in central territory since 
they indicate that freight expense is greater and that 



46 


operating performance is more difficult in eastern ter¬ 
ritory than in central territory. These significant cir¬ 
cumstances were recently recognized by the Commis¬ 
sion in approving a higher level of rates for eastern 
territory than that fixed for central territory on lime 
in its No. 25589, Ohio Lime Manufacturers, et al. v. 
Pennsylvania Railroad Co., et al., 214 I. C. C. 417 (de¬ 
cided February 25, 1936), and on brick and brick clay 
in its No. 26515, Eastern Brick Rates, 218 I. C. C. 59 
(decided July 31, 1936), where the Commission said: 

“No fixed practice has been observed by us in 
past decisions affecting rate levels in trunk line 
and central territories. In some cases we have 
prescribed a uniform rate, level in those territories 
while in other cases a higher level of rates in trunk 
line territory has been approved.” 

Yet in the Vanderbilt Cases the Commission pur¬ 
sued a directly contrary practice and fixed a lower 
level of rates to eastern territory than it fixed to cen¬ 
tral territory. 

Defendants submit that neither the evidence to 
which they directed the lower Court’s attention and 
referred to above, nor any other evidence of record, 
affords any support whatever for the orders pre¬ 
scribing a lower level of rates for past application to 

eastern territory than was found reasonable to central 

* 

territory. Nor did plaintiff's direct the lower Court’s 
attention to any such evidence before the Commission. 
On the contrary such orders are definitely against the 
evidence. 
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POINT III. 

THE LOWER COURT ERRED IN ADMITTING IN 
EVIDENCE, OVER DEFENDANTS’ OBJEC¬ 
TIONS, THE REPORTS AND ORDERS OF THE 
COMMISSION IN THE VANDERBILT CASES. 

Plaintiffs offered in evidence the reports and orders 
of the Commission in the Vanderbilt Cases as prima 
facie proof of their right to recover. Counsel for de¬ 
fendants objected to the receipt in evidence of these 
reports and orders on the ground that “* * * they 
show on their face that the orders of the Commission 
are void * * *, first, because they are based on a mis¬ 
take of law, and second, because the Commission has 
failed to make the necessary findings to support the 
finding of unreasonableness.” (R. Vol. 1, p. 294.) 

As has been heretofore fully shown under Points 
1 and II, the reports show on their face that the 
Commission acted arbitrarily and contrary to the evi¬ 
dence before it in prescribing a lower level of rates to 
eastern territory than that contemporaneously pre¬ 
scribed as reasonable to central territory, and made no 
findings in support of its prescription of the lower level 
of rates to eastern territorv and its conclusion that de- 
fendants’ rates to that territory were unreasonable to 
the extent they exceeded such level. 

CONCLUSION. 

Defendants submit that they have established: 

1. That the reparation orders on which plaintiffs 
rely are based on a mistake of law and are therefore 
void in that the Commission gave effect to an element 
of water competition in its prescription of rates on 
clay to plaintiffs’ destinations in eastern territory and 
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thus fixed, as a basis for awards of reparation, rates 
lower than maximum reasonable rates. 

2. That the Commission awarded reparation on past 
shipments of clay from the South to plaintiffs’ des¬ 
tinations in eastern territory to a prescribed level of 
rates which was substantially lower than the level con¬ 
temporaneously prescribed as the basis for awards of 
reparation to similarly distant points in central ter¬ 
ritory. 

3. That the reports and orders of the Commission 
in the Vanderbilt Cases do not contain any findings in 
support of its prescription of a substantially lower 
level of rates for past application to plaintiffs’ des¬ 
tinations in eastern territory than that contemporane¬ 
ously prescribed as reasonable to similarly distant 
points in central territory. 

4. That the reparation orders on which plaintiffs 
rely are therefore void since the Commission failed to 
make the basic or essential findings required to sup¬ 
port such orders. 

5. That the reparation orders on which plaintiffs 
rely are void since they are unsupported by and con¬ 
trary to the evidence before the Commission. 

It is therefore respectfully submitted that the judg¬ 
ments should be reversed, with instructions to the 
lower Court to enter judgments in favor of the de¬ 
fendants. 

Francis R. Cross, 

Joseph F. Eshelman, 

R. Aubrey Bogley, 

Attorneys for Appellants. 

McKexney, Flannery & Craighill, 

Of Counsel. 
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APPENDIX. 

Defendants’ Exhibits. 

Defendants’ Exhibit No. 1 is a copy of the entire rec¬ 
ord before the Commission in the Vanderbilt Cases cer¬ 
tified bv the Secretary and under the seal of the Com- 
mission. (R. Vol. 1, p. 296.) Defendants were authorized 
by this Court, (R. Vol. Ill, Part 2, pp. 1256-1259), to 
substitute for the original transcript of the testimony 
before the Commission the agreed narrative statement 
of such testimony, printed in Volume II of the record, 
and were at the same time excused from printing all 
other portions of the record before the Commission ex¬ 
cept plaintiffs’ complaints, (R. Vol. 1, pp. 448-468) the 
complaint of R. T. Vanderbilt Co., Inc. I. C. C. Docket 
No. 20482, (R. Vol. 1, pp. 437-448) and the exhibits 
printed in Volume III, Parts 1 and 2. 

The following exhibits were introduced on behalf of 
defendants through R. J. Beggs, Assistant to the 
Freight Traffic Manager of the Baltimore and Ohio 
Railroad: 

Defendants’ Exhibit No. 2 (R. Vol. 1, p. 469) is a 
map depicting the territory known as official classifi¬ 
cation territory. This territory lies east of the Mis¬ 
sissippi and north of the Ohio River and is subdivided 
into three sections, that colored in blue being New 
England territory, the red being trunk line territory 
and the green being central territory. New England 
and trunk line territories embrace generally the eastern 
states while central territory embraces generally the 
central states. (R. Vol. 1, p. 296.) 

Defendants’ Exhibit No. 3 is entitled “Statement 
Showing That the Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Mechanicville, 
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N. Y., in Eastern Territory, Than For Similar Dis¬ 
tances To Central Territory” (R. Vol. 1, p. 470). This 
exhibit compares the rates prescribed by the Commis¬ 
sion from clay shipping stations in South Carolina and 
Georgia to Mechanicville, X. Y., with the rates contem¬ 
poraneously prescribed from the same stations for 
equal distances to points in central territory. This 
exhibit shows that the rates prescribed to Mechanic¬ 
ville were from 40 to 80 cents less than the rates pre¬ 
scribed for equal distances to points in central terri¬ 
tory. (R. Vol. 1, p. 297.) The exhibit relates specifically 
to the first case, viz., Law Xo. 84872. 

Defendants’ Exhibit No. 4 is entitled “Statement 
Showing That the Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Eastern Ter¬ 
ritory Than to Central Territory”, (R. Vol. 1, p. 471). 
This exhibit supplements Defendants’ Exhibit Xo. 3 

and shows that the rate prescribed to the Mechanicville 

▲ 

Group, that is, all destinations in the vicinity of 
Mechanicville accorded the same rate, was 80 cents a 
ton less than the rate contemporaneously prescribed to 
the Buffalo-Oil City Group in central territory’ for a 
comparable average distance. (R. Vol. 1, p. 298.) This 
exhibit also relates specifically to the first case, viz., 
Law, Xo. 84872. 

Defendants’ Exhibit No. 5, (R. Vol. 1, p. 472) is a 
map showing the destination groups involved in the 
five cases. These groups lie to the right of the red line 
while comparable groups in central territory lie to the 
left of that line. The witness stated that the average 
distance to each group was obtained by averaging the 
distances to the representative points scattered 
throughout the group. (R. Vol. 1, pp. 298-299.) 
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Exhibit No. 5 and subsequent exhibits through De¬ 
fendants’ Exhibit No. 13 relate generally to all five 
cases. 

Defendants’ Exhibit No. 6 is entitled “Statement 
Showing That The Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Eastern Ter¬ 
ritory Than to Central Territory”, (R. Vol. 1, p. 473). 
This exhibit shows that the rates prescribed to the vari¬ 
ous eastern groups, in which plaintiffs’ destinations are 
located, were from 60 to 80 cents a ton less than the 
rates contemporaneously prescribed to groups in cen¬ 
tral territory for comparable average distances. (R. 
Vol. 1, p. 299.) 

Defendants’ Exhibit No. 7 is entitled “Statement 
Showing That the Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Eastern Ter¬ 
ritory Than to Central Territory”, (R. Vol. 1, p. 474). 
This exhibit shows that the rates prescribed from Mc¬ 
Intyre, Ga., a representative shipping point in the 
Vanderbilt Cases, to specific destinations in the East, 
including plaintiffs’ destinations, were from 60 to 80 
cents a ton less than the rates contemporaneously pre¬ 
scribed to destinations in central territory for compara¬ 
ble distances. (R. Vol. 1, p. 299.) 

Defendants’ Exhibit No. 8 entitled “Statement 
Showing That the Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Eastern Ter¬ 
ritory Than to Central Territory”, (R. Vol. 1, p. 475) 
is a comparison between the rate levels prescribed for 
clay to eastern and central territories. The exhibit 
uses as a standard of measurement the southern first- 
class mileage rates which, as the exhibit recites, have 
been frequently used by the Commission as a standard 
for comparing rate levels. The exhibit shows that, 


measured by this standard, the rates prescribed on 
clay to the eastern states were some ten per cent lower 
than the rates contemporaneously prescribed to the 
central states. (R. Yol. 1, p. 300.) 

Defendants’ Exhibit No. 9 is entitled “Statement 
Showing That The Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Trunk Line 
and New England Territories Than "Was Found Rea- 
sonable by the Commission for the Same Period from 
Kentucky, Tennessee and Florida.” (R. Vol. 1, p. 476.) 
This exhibit likewise uses the southern first-class mile¬ 
age rates as the standard of measurement and com¬ 
pares the rate level prescribed from McIntyre, Ga., to 
eastern points with the rate levels in effect on clay 
from Kentucky, Tennessee and Florida during the pe¬ 
riod embraced in plaintiffs’ suits. The listed rates from 
Kentucky, Tennessee and Florida were found reason¬ 
able by the Commission at 172 I. C. C. 619, and 194 
I. C. C. 292. The exhibit shows that the levels of the 
approved rates from Kentucky, Tennessee and Florida 
were substantially higher than the level of the rates 
prescribed from McIntyre in the Vanderbilt Cases. (R. 
Vol. 1, pp. 300, 305.) 

Defendants’ Exhibit No. 10 is entitled “Statement 
Showing That the Commission Prescribed the Same 
Level of Maximum Reasonable Rates r n Peaches to 
Eastern Territory as to Central Territory, and That 
Such Action was Expressly Based Upon the Commis¬ 
sion’s Finding That Water Competition was Not a 
Factor in the Movement of This Particular Commodity 
to Eastern Territory.” (R. Vol. 1, p. 477.) This ex¬ 
hibit shows that the Commission prescribed pre¬ 
cisely the same level of rates on peaches from the South 
to eastern territory as was contemporaneously pre¬ 
scribed to central territory, and that this equalization 
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resulted from the Commission not giving any effect to 
water competition, it appearing that this commodity, 
like clay, was not affected by water competition. (R. 
Vol. 1, p. 301.) 

Defendants’ Exhibit No. 11 is entitled “Statement 
Showing that the Commission Prescribed the same 
Level of Maximum Reasonable Rates on Stone to East¬ 
ern Territory as to Central Territorv, and That Such 
Action Was Expressly Based Upon the Commission’s 
Finding That Water Competition was Not a Factor 
in the Movement of This Particular Commodity to 
Eastern Territory”. (R. Vol. 1, p. 478.) This exhibit 
is similar to defendants’ Exhibit No. 10 except that 
it deals with the rates prescribed by the Commission 
on various types of stone. 

The following exhibits were introduced through wit¬ 
ness Anthony Bonn, Assistant to the Comptroller of 
the Baltimore and Ohio Railroad: 

Defendants’ Exhibit No. 12, entitled “Statement 
Showing That the Freight Expense is Greater in Trunk 
Line and New England Territories Than in Central 
Territory”, (R. Vol. 1, p. 479) is a reproduction from 
exhibits introduced before the Commission by the Cas- 
tanea Paper Company, one of the plaintiffs herein. 
The exhibit shows that the expense for freight service 
per gross ton mile, per ton mile and per loaded car mile 
is greater for eastern territory than for central terri¬ 
tory, and that the same is true as to “Operating Ratio 
—Freight Service”, which item represents the number 
of cents out of each dollar of revenue that are ex¬ 
pended for freight expense. (R. Vol. 1, p. 307.) 

Defendants' Exhibit No. 13, entitled “Statement 
Showing That The Performance of Freight Service is 
More Difficult in Trunk Line Territory Than in Cen- 
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tral Territory”, (R. Vol. 1, p. 480) is reproduced from 
an exhibit introduced before the Commission by the 
"West Virginia Pulp and Paper Company, one of the 
plaintiffs herein. The exhibit shows that the number 
of freight cars per train, the per cent, loaded to total 
car miles, the net ton miles per car day, car miles per 
car day, and locomotive miles per locomotive day are 
less for eastern territorv than for central territorv, 
while the pounds of coal per one thousand gross ton 
miles are greater for eastern territory than for central 
territory. (R. Vol. 1, p. 308.) 

The following exhibits were introduced through wit¬ 
ness R. J. Beggs: 

Defendants’ Exhibit No. 14 is entitled “Statement 
Showing That the Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Johnsonburg 
and Lock Haven, Pa., in Eastern Territory, Than For 
Similar Distances to Central Territory”. (R. Vol. 1, 
p. 481.) The exhibit shows that the rates prescribed on 
clay from origins in South Carolina and Georgia to 
Johnsonburg and Lock Haven were from 40 to 60 cents 
a ton less than the rates contemporaneously prescribed 
to points in central territory for comparable distances. 
(R. Vol. 1, p. 360.) This exhibit relates specifically to 
the second case, viz., Law No. 84827, and is similar to 
Defendants’ Exhibit No. 3. 

Defendants’ Exhibit No. 15 is entitled “Statement 
Showing That the Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Eastern Terri¬ 
tory Than to Central Territory”. (R. Vol. 1, p. 482.) 
The exhibit shows that the rates prescribed to the 
Scranton-Altoona group in which Lock Haven is lo¬ 
cated and to the Johnsonburg group, in which John¬ 
sonburg is located, were 60 cents a ton less than the 
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rates contemporaneously prescribed for comparable 
average distances to the Youngstown-Alliance and the 
Buffalo-Oil City groups in central territory. The wit¬ 
ness testified that the average distances to the groups 
shown on the exhibit were determined as to each group 
by averaging the short line distances from McIntyre to 
the representative points in each group. This exhibit 
also relates specifically to the second case, viz., Law 
No. 84827, and is similar to Defendants’ Exhibit No. 4. 

Defendants’ Exhibit No. 16 is entitled “Statement 
Showing That the Commission Prescribed a Lower 
Level of Maximum Reasonable Rates To Roaring 
Spring, Pa., in Eastern Territory, Than for Similar 
Distances to Central Territory”. (R. Vol. 1, p. 483.) 
The exhibit shows that the rates prescribed on clay 
from origins in South Carolina and Georgia to Roar¬ 
ing Spring were from 40 to 60 cents a ton less than the 
rates contemporaneously prescribed to points in cen¬ 
tral territory for comparable distances. This exhibit 
relates specifically to the third case, viz., Law No. 
8532S, and is similar to Defendants’ Exhibits Nos. 3 
and 14. 

Defendants’ Exhibit No. 17 is entitled “Statement 
Showing That the Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Eastern Terri¬ 
tory Than to Central Territory”. (R. Vol. 1, p. 484.) 
The exhibit shows that the rates prescribed from Mc¬ 
Intyre, Ga., to the Scranton-Altoona group, in which 
Roaring Spring is situated, were 60 cents a ton less 
than the rates contemporaneously prescribed to the 
Youngstown-Alliance group in central territory for a 
comparable average distance. This exhibit also relates 
specifically to the third case, viz., Law No. 85328, and 
is similar to Defendants’ Exhibits Nos. 4 and 15. 
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Defendants’ Exhibit No. 18 is entitled “Statement 
Showing That the Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Metuchen, 
N. J., in Eastern Territory, than for Similar Distances 
to Central Territory”. (R. Yol. 1, p. 485.) The ex¬ 
hibit shows that the rates prescribed on clay from ori¬ 
gins in North Carolina to Metuchen were from 40 to 60 
cents a ton less than the rates contemporaneously pre¬ 
scribed to points in central territory for comparable 
distances. (R. Vol. 1, p. 374.) This exhibit relates 
specifically to the fourth case, viz., Law No. 85245, and 
is similar to Defendants’ Exhibits Nos. 3, 14 and 16. 

Defendants’ Exhibit No. 19 is entitled “Statement 
Showing That the Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Eastern Terri¬ 
tory Than to Central Territory”. (R. Vol. 1, p. 486.) 
The exhibit shows that the rates prescribed from McIn¬ 
tyre, Ga., to the New York group, in which Metuchen is 
situated, were 60 cents a ton less than the rates contem¬ 
poraneously prescribed to the Akron-Pittsburgh group 
in central territory for a comparable average distance. 
(R. Vol. 1, p. 374.) This exhibit also relates specifically 
to the fourth case, viz., Law No. S5245, and is similar to 
Defendants’ Exhibits Nos. 4, 15 and 17. 

Defendants' Exhibit No. 20 is entitled “Statement 
Showing That the Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Tyrone and 
Williamsburg, Pa., in Eastern Territory, Than for 
Similar Distances to Central Territory”. (R. Vol. 1, 
p. 487.) The exhibit shows that the rates prescribed 
on clay from origins in South Carolina and Georgia to 
Tyrone and Williamsburg were from 40 to 60 cents a 
ton less than the rates contemporaneously prescribed 
to points in central territory for comparable distances. 
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This exhibit relates specifically to the fifth case, viz., 
Law No. 86688, and is similar to Defendants’ Exhibits 
Nos. 3, 14, 16 and 18. 

Defendants’ Exhibit No. 17, dealing with the rates 
prescribed to Roaring Spring from a group viewpoint, 
is equally applicable to Tyrone and Williamsburg, the 
destinations involved in the fifth case, viz., Law No. 
86688, since those two points are likewise in the Scran¬ 
ton-Altoona group. (R. Vol. 1, p. 380.) 
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2 

STATEMENT. 

These are appeals from five judgments entered in 
five suits at law for damages. The suits were tried be¬ 
fore one judge, without jury, under written stipulations 
of the parties filed in the cases waiving juries and 
agreeing to the assignment of the cases for trial con¬ 
secutively before the same judge. The Court “fin¬ 
ished” hearing the evidence in the first case (R. 359) •< 

and then proceeded to hear the evidence and complete 
the records in the following cases (R. 358), “import¬ 
ing” into the following cases relevant evidence from 
the first case. (R. 361, 363, 364, 371, 381) Defendants’ 
evidence in the later cases is not a part of the evidence 
in the first or Mechanicville case. The Court stated: 

“As a matter of convenience defendants’ exhibits will 
run consecutively in numbering, it being understood 
that they are in no wav identified with the so-called 
Mechanicville proceeding.” (R. 360) The cases come 
to this Court on one record, consolidated for the pur¬ 
poses of appeal to avoid the duplication of a great 
part of the record in five separate records. (R. 392) 

The separate and consecutive nature of the cases is 
fully described in appellees’ brief, filed March 20, 1937, 
in support of motion to dismiss the appeals and affirm 
the judgments, (see pp. 20-24) 

In the suits in the District Court appellees sought 
damages because of the exaction by the defendants of 
unreasonable rates for the interstate transportation 
of property by railroad. The Interstate Commerce 
Act requires that all charges of common carriers by 
railroad in interstate commerce be just and reason¬ 
able and prohibits and declares unlawful every unjust 
and unreasonable charge. (U. S. C., title 49, sec. 1(5)) 

Section 8 makes railroads violating the Act liable to 
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the person injured “for the full amount of the dam¬ 
ages sustained in consequence of any such violation.” 
The measure of the damages for the exaction of un¬ 
reasonable charges is the amount of the excess above 
reasonable charges, with interest. The Act requires 
reasonable rates and any excess is “illegal profit.” 
Southern P. Co. v. Dornell-Taenzer Lumber Co., 245 
U. S. 531, 534; Louisville & N. R. Co. v. Sloss-Sheffield 
S. & I. Co., 269 U. S. 217, 235, 240. 

The reasonable rates required by the Interstate Com¬ 
merce Act can be determined only by the Interstate 
Commerce Commission. Determinations by the Com¬ 
mission that the rates charged were unreasonable and 
of reasonable rates are prerequisites to any suit for 
damages for the exaction of unreasonable rates. Sec¬ 
tion 16(2) of the Act provides for civil suits for dam¬ 
ages by an injured party following determinations by 
the Commission that the charges exacted were unrea¬ 
sonable and a determination of reasonable rates. The 
Commission’s determination of the amount paid by 
the shipper in excess of reasonable charges is set forth 
in the form of an order for the payment of money, 
commonly called a reparation order. Section 16 pro¬ 
vides : 

“ (2) If a carrier does not comply with an order 
for the payment of money . . . the complainant 
. . . may file in the circuit court ... a petition 
setting forth brieflv the causes for which he claims 
damages, and the order of the Commission in the 
premises. Such suit in the circuit court of the 
United States shall proceed in all respects like 
other civil suits for damages, except that on the 
trial of such suit the findings and order of the 
Commission shall be prim a facie evidence of the 
facts therein stated. ...” 
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The suit under Section 16(2) is not on the Commis¬ 
sion’s order. The suit is one at law for damages, to 

which a determination of reasonable rates bv the Com- 

* 

mission is a condition precedent and in which the Com¬ 
mission’s findings as to the fact and the amount of 
damages are “prim a facie” evidence. Leivis-Simas- 
Jones Co. v. Southern P. Co.. 283 U. S. 654, 660-661; 
and cases cited. Findings of reasonable rates made 
within the Commission’s power are conclusive, 
“whether they relate to past or present rates”. The 
findings of the Commission “are quasi-judicial and 
only prima facie correct insofar as they determine the 
fact and amount of damages,—as to which, since it in¬ 
volves the payment of money and taking of property, 
the carrier is, by Sec. 16 of the Act given its day in 
court and the right to a judicial hearing.” Mitchell 
Coal & C. Co. v. Pennsylvania E. Co., 230 U. S. 247, 
258. 

Appellees, plaintiffs below, made their cases in the 
trial court by proof of the following: 

(1) Determinations by the Interstate Commerce 
Commission, upon appellees’ complaints, that 
the rates charged on appellees’ shipments of 
clay, in carloads, by railroad in interstate com¬ 
merce were unjust and unreasonable to the ex¬ 
tent they exceeded the rates determined by the 
Commission to be reasonable; 

(2) Findings by the Commission that appellees had 
made shipments at the unreasonable rates, had 
paid and borne the unreasonable rates thereon, 
and were damaged to the extent the rates 
charged exceeded reasonable rates; and 

(3) The amount the charges paid exceeded those 
that would have accrued at the reasonable rates 
determined. 
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There is no dispute as to paragraphs (2) and (3). 
The findings of the Commission as to the (a) fact of 
damages and (b) amount of damages, based on the 
determination of reasonable rates, conform to the writ¬ 
ten stipulations of appellees and railroad defendants 
filed with the Commission, which stipulations stated 
the damages due appellees based on the Commission’s 
finding of reasonable rates, (see pp. 10-11, appellees’ 
Brief in support of motion to dismiss) 

Appellants do not question the finding of the Com¬ 
mission that the rates charged on appellees’ shipments 
were unreasonable. Appellants do not and could not 
ask this Court or any court to find that the rates 
which thev charged were reasonable. The Commis- 
sion found the rates maintained by the railroads and 
charged on appellees’ shipments to be “indefensible,” 
this rate adjustment having been “occasioned chiefly 
bv the maintenance bv the northern carriers of rate 
factors north of the gateways relatively much higher 
than those maintained by the southern carriers up to 
the gateways. Complainants generally ascribe this 
situation to a desire of the northern carriers to dis¬ 
courage the movement of southern clay to eastern ter¬ 
ritory in competition with imported clay from north 
Atlantic ports.” (R. 134) The Commission stated in 
its review of the evidence (R. 78): 

“Notwithstanding voluminous exhibits introduced 

bv defendants in defense of the assailed rate ad- 
* 

justment as a whole, certain of the carriers’ wit¬ 
nesses conceded that some readjustment is neces¬ 
sary in particular instances, ‘a levelling off’ as 
one witness put it. Another of defendants’ wit¬ 
nesses mentioned ‘a percentage of first-class rates’ 
as a basis that might effect a consistent adjust¬ 
ment.” 
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The Commission added (R. 78-79): “The evidence 
as a whole goes to show that the rates from southern 
producing points are unreasonable.” Appellants did 
not ask the trial court and do not ask this Court to 
rule that the Commission was without power or was 
not justified in finding the rates complained of to be 
“indefensible” and “unreasonable”. Appellants ex¬ 
press dissatisfaction only to the extent of criticizing 

the level of the rates determined as reasonable bv the 

* 

Commission, which level appellants apparently think 
might have been slightly higher. The nature of the 
Commission’s inquiry in the determination of reason¬ 
able rates has recently been well described in Atlantic 
Coast Line R. Co. v. Florida, 295 U. S. 301, at page 317, 
where the Court, speaking through Mr. Justice Car- 
dozo, said: 

“The field of inquiry is one in which the search 
for certainty is futile. * * * There is a zone of rea¬ 
sonableness within which judgment is at large * * * 
Only by accident perhaps would two courts or ad¬ 
ministrative bodies draw the line within the zone 
at precisely the same points.” (italics supplied) 

In addition to proof of the administrative finding of 
reasonable rates made bv the Commission and the 
Commission’s findings as to the fact and amount of 
damages, it is also necessary in an action under Sec¬ 
tion 16(2) of the Interstate Commerce Act to prove 
that the Commission’s reparation order was served on 
the defendant railroads and that thev have failed to 
pay the amounts found due therein. Taken together, 
this proof makes a complete prima facie case which 
“could not be rejected by the jury in the absence of 
any countervailing evidence.” Meeker v. Lehigh Val- 
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ley R. Co., 236 U. S. 434, 439. Appellants, defendants 
below, admitted the service on them of the reparation 
orders and their failure to pay the sums stated as due 
therein. It is not questioned by appellants that appel¬ 
lees in each of their suits made at the trial below a 
complete prima facie case which standing alone could 
not have been rejected by a jury. In appellees’ brief, 
dated March 20, 1937, in support of motion to dismiss 
the appeals and affirm the judgments, we have detailed 
these prima facie cases, giving the pages of the record 
showing proof in each suit of the necessary elements, 
(see Brief, pp. 7-16) It is not necessary to repeat 
this detail here in the absence of any question that a 
complete prima facie case was in fact made in each 
suit. 

The defense of appellants to the cases made by ap¬ 
pellees was an attempt to overcome the administrative 
finding of reasonable rates made bv the Commission. 
This finding, as well as the remainder of appellees’ 
cases as contained in the Commission’s findings and 
reparation orders, was plainly regular and valid on 
its face. Appellants’ endeavor was to show by docu¬ 
mentary evidence and the testimonv of two witnesses, 
one testifying as to rates and another as to statistics, 
that the finding of reasonableness by the Commission, 
regular and valid on its face, was in substance as 
shown by evidence and testimony in fact irregular or 
invalid. Such a defense presented to the trial court a 
mixed question of fact and law. Interstate Commerce 
Commission v. Union P. R. Co., 222 U. S. 541, 547. In 
making a general finding in each case for appellees, 
the trial court found against appellants on the facts 
and that finding has the same effect as the verdict of a 
jury. 
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The absence in all of these cases of special findings 
of fact by the trial court or rulings on submitted propo¬ 
sitions of law; the absence of a stipulated or agreed 
statement of the essential facts; the absence of any 
motion for judgment or equivalent requests by appel¬ 
lants; and the general finding of the trial court in each 
case, prevent review on appeal of the facts, disputed 
or undisputed, or any examination into the conclusions 
of law embraced therein. The assignment of errors 
presents no question on the pleadings and no substan¬ 
tial question for review other than mixed questions of 
fact and law, and appellees by appropriate motion, 
supported by statement and brief, moved that the ap¬ 
peals be dismissed and the judgments affirmed. This 
motion was made under the well-established rule re¬ 
lating to the limitation of appellate review which has 
been repeatedly and recently emphasized by the Su¬ 
preme Court. Fh'ischman Constr. Co. v. United States , 
270 U. S. 349, 355-356; Eastman Kodak Co. v. Gray, 
292 U. S. 332; MeCaughn v. Real Estate Land, Title 
<£ T. Co., 297 U. S. 606. These decisions and their 
controlling application to the present appeals are fully 
discussed in appellees’ brief dated March 20, 1937, in 
support of the motion to dismiss, and will not be re¬ 
peated in this brief. 

Appellants in their brief (pp. 8-11) state the ulti¬ 
mate facts which they sought to prove in the trial court 
through their two witnesses and their twenty docu¬ 
mentary exhibits. One of these documentary exhibits, 
the record before the Interstate Commerce Commis¬ 
sion, fills three of the four volumes of the transcript 
of record. Appellants apparently seek to have this 
Court of Appeals contradict, after weighing the evi¬ 
dence and making findings of fact, the general verdict 


of the trial court as though they had the privilege of 
a second jury trial on appeal. It will not be our pur¬ 
pose to burden this Court with an analysis of the volu¬ 
minous record on which the Interstate Commerce Com¬ 
mission exercised its administrative judgment and 
reached its determination of reasonable rates. Nor 

shall we analvze the extensive testimonv and documen- 
* * 

tary evidence which the trial court received in the five 
days of trials. We shall show briefly the fallacy in 
the assumptions and theories relied on by appellants. 
They could not have been accepted by a jury or by the 
court sitting without jury. They have, in fact, already 
been rejected by a statutory district court as well as 
bv the trial court below. 

Appellants offer merely an assumption to support their 

contentions. 

In Baltimore & 0. R. Co. v. United States, 12 F. 
Supp. 261, the statutory district court for the District 
of Delaware found without merit an attack of some of 
these appellants, the northern carriers, against the find¬ 
ing of reasonable rates relied on by these appellees. 
The Court there said (p. 262): 

“We have said that the complaint is of an order 
fixing rates. The real complaint is, however, not 
of the rate fixed, but of the theory on which the 
plaintiffs assume the rate was fixed by the Com¬ 
mission.” (italics supplied) 

Appellees’ shipments, on which the unreasonable 
charges were assessed for which damages were 
awarded, moved from Penland, in the western part of 
the State of North Carolina, to Metuchen, N. J., in 
Case No. 6847. (Ex. 3, R. 373, 374-375) In the other 
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cases the shipments moved from inland points in the 
states of Georgia and South Carolina to inland des¬ 
tinations in the states of Pennsylvania and New York, 
as follows: 

Case No. 684-1—to Mechanicville, X. Y. (Ex. 5, R. 
295, 399) 

Case No. 6845—to Lock Haven and Johnsonburg, 

Pa. (Ex. 2, R. 359, 414-417) 

Case No. 6846—to Roaring Springs, Pa. (R. 173, 
367) 

Case No. 6848—to Williamsburg and Tvrone, Pa. 

(R. 379-380) 

Appellants’ assumption is that the Commission in 
determining reasonable rates from these inland south¬ 
ern origins to inland destinations in the North gave 
effect to water competition along the Atlantic seaboard. 
(Appellants’ brief, pp. 3, 4) The first basic difficulty 
in making this assumption is that there is no water 
competition to which the Commission might have given 
effect in its determination. The following is from the 
examination by the Court of appellants’ rate witness, 
whose task it was to testifv that the Commission had 
given effect to water competition (R. 382, 385): 

“The Court: If I understand vou correctlv, vou 
do not know that any clay does move by water? 

A. (Witness Beggs) It is testified there is no 
clav which moves bv water; it is admitted here. 

**•*•###** 

“I would not say that any of those low-grade com¬ 
modities are moving by water from Georgia to 
the North. 

The Court: What I am trving to get at is 
whether or not there was any concrete situation 
here by which it could be determined whether or 
not this rail rate, this 16 per cent to the Trunk 
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Line territory, is actually competitive with water 

shipments up into that territory. 

A. I can not sav mvself that there is real com- 

* * 

petition in the clay rate prescribed with anything 
that might be thought to be water-propelled.” 

The same railroad witness testified as follows on 
cross-examination (R. 383, 384, 385): 

“I do not think that it would be a normal move¬ 
ment to handle clav from Drv Branch, in the in- 
terior of Georgia, to Tvrone by a rail-water-rail 
route. 

##*••••#• 

“I have not made anv studv of water rates on 

* V 

clav since there is no movement bv water. 

* + 

# # * • * # #;# • 

“I previously stated that there is not a single low 
grade commodity at all comparable with clay or 
stone that moves from Georgia to New York state 
by rail-water-rail routes .” 

# * * • • # •;# • 

“The clay we are considering is very finely pul¬ 
verized and is like powdered chalk or talc. You 
could not transfer it from freight car to boat at 
Savannah unless it was bagged. The same would 
be true at the northern transfer point. 

* # # * # ♦ #:# • 

“It is not impossible that clay could be prepared 
for handling by water but I do not think that 
would be done.” 

Had water competition entered to any degree into 
the determination of reasonable rates, its effect on the 
rates fixed as reasonable could be seen most readily at 
the ports where water competition would have its 
greatest influence. The general level of rates which 


the Commission determined as reasonable, both in the 
past and for the future, resulted in an increase of the 
carriers’ own rates at the ports in the northern des¬ 
tination territory. This is shown in the following table 
(R. 406, 407): 


The Commission Rates are Higher Than the 

Carriers’ Rates. 


To 

Baltimore, Md. 
Wilmington, Del. 
Philadelphia, Pa. 


From 


Langley, S. C. 



I. c. c. 

Carriers’ 

Reasonable 

Old Rates 

Rates 

$4.81 

$5.60 

5.40 

5.80 

5.40 

5.80 


From 

McIntyre, Ga. 



I. C. C. 

Carriers’ 

Reasonable 

Old Rates 

Rates 

$5.17 

$5.60 

5.40 

5.80 

5.40 

5.80 


It is rates on a level 40 cents to 79 cents per ton 
higher than the rates which the carriers themselves 
had been maintaining which appellants sought to have 
the trial court declare as determined by the Commis¬ 
sion based on water competition. The Commission 
certainlv did not increase these rates in substantial 
amounts for the purpose of making them water com¬ 
petitive. 

Another basic difficulty in the way of appellants’ as¬ 
sumption that the rates determined as reasonable were 
fixed as water competitive is that no shipper or re¬ 
ceiver in the many complaints filed with the Commis¬ 
sion or at the hearing before the Commission sought, 
or even suggested, that the Commission fix water-com¬ 
petitive rates or rates other than those which in the 
Commission’s judgment were maximum reasonable 
rates. (R. 391) Appellants could not and do not sug- 
fest that any complainant before the Commission 
sought a determination of other than maximum rea¬ 
sonable rates. In its first report, where the 16 per 


cent basis was determined (R. 62-82), the Commission 
fully discloses the standards employed and the proc¬ 
ess whereby it arrived at its finding of a reasonable 
level of rates. There is not the faintest suggestion by 
the Commission that it was fixing other than what it 
considered to be maximum reasonable rates. On the 
contrary, it clearly appears that the Commission was 
fixing what it considered to be a maximum level. 

After reviewing the evidence, the Commission stated 
(R. 70-79) that the “evidence as a whole goes to show 
that the rates from the southern producing points are 
unreasonable.” The Commission then proceeded to a 
careful weighing of the various standards of reason¬ 
able rates (in none of which is there any element or 
suggestion of water competition). It concluded (R. 
81) that “it would seem that rates on the southern 
clay made 16 per cent of first class would be reasonable 
maxima . ” The Commission then sets forth (R. 81-82) 
a comparison of the rates on this basis with the rates 
which the carriers had been maintaining and shows the 
earnings per car-mile under its maximum basis. The 
primary standards employed by the Commission in 
reaching its determination of reasonable rates, both 
on past shipments and for the future, are as follows: 

(a) The level of rates which the carriers them¬ 
selves had been maintaining (R. 77); 

(b) The maladjustment of the rates to destina¬ 
tions in the states of Pennsvlvania and New York 
(R. 71), which rates departed from the “generally 
recognized principle of rate-making” by being 
greater per mile for the longer hauls than for the 
shorter hauls, which indefensible rate adjustment 
the carriers’ own witnesses admitted needed to 
be “levelled off” by substituting a consistent ad¬ 
justment made “a percentage of first class rates” 
(R. 70); and 
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(c) The level of rates which the Commission 
had prescribed as maximum reasonable for other 
commodities having similar transportation charac¬ 
teristics, particularly brick and cement. 

In several instances railroads have sought to invali¬ 
date determinations of reasonable rates by the Com¬ 
mission based on a contention that the finding was, in 
substance, not a determination of reasonable rates. 

For illustration, in Interstate Com. Com. v. Union Pa¬ 
cific Co.. 222 U. S. 541, it was argued that the Com- ’ 

mission had not fixed a reasonable rate but “was in¬ 
fluenced solely by a consideration of the effect of an 
advance in rates on the lumber industry."’ The Court 
there found that the shippers had contended that the 
increased rate “would destroy the lumber industry”; 
and the Court further found that the Commission had 
“examined into the effect of the old and the new rate 
on carrier and lumber men alike.” (pp. 553-554) 

(There is no suggestion here that the Commission 
sought to aid the clay producing or consuming indus¬ 
tries, or that the Commission had any reason for de¬ 
termining other than maximum reasonable rates.) The 
Court refused in the Union Pacific case to find that the 
Commission had done anything but exercise its statu¬ 
tory power to determine reasonable rates, saying (pp. 

554): 

“The rates were attacked as unreasonable, and, 
on evidence already referred to, the Commission 
found that the old rates to the Pembina line were 
reasonable and could not be changed * * * 

“While there is language in the opinion which, 
looked at alone, might suggest that the Commis¬ 
sion was attempting to decide more than a single 
question as to what was a reasonable rate, yet, 
taking the opinion as a whole, it affirmatively ap- 


pears that the Commission confined itself to the 
exercise of its statutory power to fix rates.” 

In Mills v. Lehigh Valley R. Co., 230 U. S. 473, which 
like the present actions was a suit for damages for 
the exaction of unreasonable rates, a similar conten¬ 
tion was made. The Supreme Court, speaking through 
Mr. Chief Justice Hughes, there said (pp. 480-481): 

“It is insisted that . . . the essential basis of 
the ruling was not the inherent reasonableness of 
the rate established, but its relation to the rate 
on a competitive commodity. We think, however, 
that the specific finding in the second report that 
the rate exacted ‘was unjust and unreasonable’ to 
the extent specified was a finding as to the ulti¬ 
mate fact of reasonableness which should be taken 
precisely as made.” 

In Southern Pacific Co. v. 7. C. C., 219 U. S. 433, de¬ 
cided February 20, 1911, a rate order of the Commis¬ 
sion was held void. This decision illustrates the char¬ 
acter of rate finding which is voidable by a court as 
beyond the power of the Commission. Describing the 
Commission’s action in that case, the Supreme Court 
in Chicago, R. I. & P. R. Co. v. United States, 274 U. S. 
29, 33, said: 

“In that case it appeared upon the face of the 
record that the Commission had not exerted its 
power to correct an unjust and unreasonable rate, 
but had made the order complained of upon the 
theory that it possessed the power to set aside a 
just and reasonable rate whenever the Commission 
deemed that it would be equitable to shippers in a 
particular district to put in force a reduced rate. 
* * * It clearly appeared that the order was 
based upon that theory; and that this was borne 
out by the dissenting opinion, which proceeded 


16 


upon the express ground that the order was an 
exercise of a power not possessed, with no lan¬ 
guage in the prevailing opinion to indicate the con¬ 
trary .” (Italics supplied.) 

In Chicago, R. I. & P. R. Co. v. United States, a find¬ 
ing by the Commission of reasonable rates over rail- 
and-water routes was attacked on the ground that the 

Commission had in realitv not determined reasonable 

* 

rates but had merely “equalized” the rates over those 
routes with the rates over the competitive all-rail 
routes. The Commission’s finding had in fact resulted 
in the equalization of the rates over the rail-and-water 
routes with the rates over the competitive all-rail 
routes. The Supreme Court declined to invalidate the 
Commission’s determination of reasonable rates on the 
ground that the Commission had considered the rates 
over the competitive routes or on the ground that the 
Commission had “equalized” the competitive routes. 
The Court held the Commission’s determination an ex¬ 
ercise of its statutory power to determine reasonable 
rates and said (pp. 32-33): 

“Appellants’ argument . . . seems to be predi¬ 
cated upon the contention that the order of the 
commission established an exact relationship be¬ 
tween the rail-and-water rates and the present all- 
rail rates, the differential of 4 cents being, it is 
said, the amount charged by insurance companies 
as a premium for insurance to cover the risk of 
water transportation; and that an analysis of the 
Commission’s order and report shows that the 
Commission itself recognized that it was undertak- 
ing to make such an equalization. The complaint 
before the commission plainly sought the estab¬ 
lishment of reasonable rates, and the order of the 
commission directed the carriers to discontinue 
the then existing rates made up of combinations 


of local rates and substitute the maximum joint 
rates which were prescribed in the words already 
stated. The Commission found that rates were 
and would be unreasonable to the extent thev ex- 
eeeded or might exceed those prescribed. In form, 
the action of the commission was responsive to the 
case made by the complaint, and to hold that, in 
fact, its order was not one fixing reasonable rates 
but an order equalizing rates would be to put un¬ 
due stress upon certain recitals contained in the 
report, to which our attention is called but which 
need not be detailed. If these recitals stood alone, 
they might give plausibility to the contention; but 
from a consideration of the entire record we think 
it quite unfair to conclude that the Commission 
undertook to exercise an authority entirely differ¬ 
ent and distinct from that which the complaint 
specifically invoked.” (Italics supplied) 

Appellants here asked the trial court to assume that 
the Commission had exercised an entirelv different 
power than that which the complaints of appellees had 
invoked. It is clear from the decided cases that no 
such assumption can be made, particularly when the 
Commission’s report and findings are so plainly re¬ 
sponsive to the complaints seeking reasonable rates. 
It would be rash indeed to assume that the Commis¬ 
sion fixed water-competitive rates when in fact no 
water competition exists. 

The rates fixed by the Commission as reasonable are 25 
per cent higher than the level which the shippers 
suggested as maximum. The railroads evidenced 
satisfaction. 

In its decision on appellees’ complaints, Vanderbilt 
Co. v. Atlantic Coast Line R. Co., 167 I. C. C. 319 (R. 
62 et seq.), the Commission found that rates on clay, 
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in carloads, from southern producing points to the 
northern destinations involved in the complaints had 
been, and for the future would be, unreasonable to the 
extent they exceeded rates on a level equal to 16 per 
cent of the first class rates between the same points. 
This finding of reasonableness, the same for the past 
as for the future, resulted in rates one-fourth higher 
than the level which the shippers and receivers had 
urged as reasonable. 

The complaining shippers and receivers before the 
Commission urged that the rates on clay should not 
be higher than the scale of rates which the Commis¬ 
sion had prescribed as reasonable on clay products. 
The clay products scale, or brick scale, applied in 
southern territory, that is, the territory lying east of 
the Mississippi River and south of the Ohio and Poto¬ 
mac Rivers. The class rates in this territory are 40 
per cent higher than in Trunk Line and Central terri¬ 
tories, lying east of the Mississippi and north of the 
Ohio and Potomac Rivers. (Beggs, R. 363) Com¬ 
plainants contended that a scale of rates prescribed 
as reasonable for clay products in a higher-rated ter¬ 
ritory were reasonable maximum on clav where the 
movement was in part only in southern territory and 
in part in the lower-rated northern territory. The 
Commission’s report shows that this brick scale ap¬ 
plied on a wide variety of clay products with values 
as high as $65 per ton (R. 71), which compares with 
the average value of $S per ton on southern clay. (R. 
67-6S) The brick scale is on a level somewhat less than 
12 per cent of the first-class rates. (R. 77) The Com¬ 
mission fixed as reasonable on appellees’ shipment of 
clay a level of rates 16 per cent of the first-class rates 
between the same points. In the following table we com- 
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pare the level of rates which would have resulted to 
appellees’ destinations under the brick scale compared 
with the level fixed by the Commission (R. 406, 1066- 
1067): 

Comparison of Rates Sought With Rates Fixed. 

From McIntyre, Ga. 

Clay Clay 
Products Rates Fixed 
To: Miles Rates Sought by I. C. C. 


Roaring Springs, Pa. 

860 

$4.90 

$6.20 

Williamsburg, Pa. 

877 

4.90 

6.20 

Tyrone, Pa. 

886 

5.00 

6.20 

Lockhaven, Pa. 

924 

5.10 

6.20 

Johnsonburg, Pa. 

992 

5.30 

6.60 

Mechanicville, X. Y. 

1064 

5.50 

6.40 

The Commission’s 

decision 

prescribing 

the 16 per 

cent basis is dated July 12, 1930. Eight months later, 


on April 25, 1931, the railroads established to the 
states of Pennsylvania, New York, Maryland, New 
Jersey, Delaware and to New England the rates pre¬ 
scribed. (R. 129) During these eight months the car¬ 
riers made no request that the Commission reconsider 
its finding as to the reasonable level of rates which 
they had been ordered to establish. In fact, the first 
expression of dissatisfaction by the carriers did not 
come until February 9, 1933, two and one-half years 
after the Commission’s report. This first expression 
of dissatisfaction regarding the rates which the car¬ 
riers had established without objection was voiced in 
their fourth petition to the Commission seeking denial 
of reparation on past shipments. The Commission 
describes these four petitions in its second report. (R. 
132) If there were any real dissatisfaction with the 
level of rates determined as reasonable it would have 
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found expression in a petition for reconsideration filed 
earlier than two and one-half years after the decision. 
This view is emphasized by the fact that the carriers 
during this two-and-one-half-year period were repeat¬ 
edly petitioning the Commission to deny awards of 
reparation on past shipments. 

The bill of the northern railroads in equity seeking 
to have the Commission’s order for the future and the 
reparation orders annulled was filed in the District 
Court of Delaware one and one-half years after the 
supplemental hearing before the Commission in Feb¬ 
ruary, 1933, held for determination of the amounts of 
reparation due. The hearing on the bill did not occur 
until one year later and the decision of the statutory 
court is dated September 24, 1935. Baltimore & 0. R. 
Co. v. United States, 12 F. Supp. 261. The Court there 
pointed out (p. 263) that the railroads had “acquiesced 
in the rate orders almost five years without complaint.” 
The statutory court dismissed the bill on the following 
findings: 

“1. A finding bv the Interstate Commerce Com- 
mission of a fair and reasonable maximum rate of 
charge to be made by railroads for interstate 
shipments, made upon supporting evidence re¬ 
ceived and considered and not made in violation 
of any rule of law, establishes the lawful rate. 

“2. The finding in the instant case was made 
upon evidence which supports it, and is in conflict 
with no rule of law. 

“3. The report of the Commission vindicates its 
fact findings by a full and adequate reference to 
the supporting evidence before it and its conclu¬ 
sions by a statement of the legal grounds on which 
based. 
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“4. The rates established by the Commission 
were fixed without reference to, and were unaf¬ 
fected by, any water carrying competitive rates. 

“The instant bill should be dismissed, with 
costs, for want of equity.” 

The statutory court stated that the real complaint 
was not of the rates fixed by the Commission but of 
the theory on which the railroads assumed the rates 
were fixed bv the Commission. “There is something 
alluring in the chain of logic by which the advanced 
proposition is reached.” (p. 262) Despite the allure, 
the Court found the conclusion a non sequitur. The 
fallacy in appellants’ theories and arguments is strik- 
inglv shown bv the manner in which thev make use of 
the fact that complainants before the Commission 
sought the brick basis of rates. Appellants set forth 
in their brief (pp. 13, 41-42) statement of counsel 
that the brick scale would have resulted in equal rates, 
mile for mile, from the southern clay producing points 
to destinations in the two northern rate territories. 
Based on this, appellants contend that the rates fixed 
by the Commission as reasonable are water competi¬ 
tive because it is alleged thev result in lower rates to 
Trunk Line territory than to Central territory. In 
other words, appellants asked the trial court to find 
that the rates of $6.20, $6.40 and $6.60 per ton to Penn¬ 
sylvania and New York are water depressed because 
complainants before the Commission sought the brick 
basis of rates which would have resulted in rates 90 
cents per ton to $1.30 per ton less. A chain of logic 
which can reach such a conclusion based on such facts 
is unquestionably alluring. 

The fallacy in this sort of reasoning becomes clear 
when it is realized that the level of rates which the 
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Commission prescribed were higher than the railroads 
had voluntarily maintained to the ports, and also 
higher than they had for years maintained for like dis¬ 
tances to points in the middle west where a water move¬ 
ment would be impossible. 

Appellants’ theory would prove equally well that rates 
twice as high are also water depressed. 

Appellants’ theory is that rates to destinations in 

Trunk Line territory, that is the territory embracing 

the states of Pennsylvania, New York, Maryland, 

New Jersey, and Delaware, are water depressed to 

the extent they are lower than the rates to Central 

* 

territorv. This latter territory embraces the states 
* » 

west of Pennsylvania and New York and east of the 
Mississippi River. This theory completely fails to 
show any actual depression in the 16-per cent rates 
of between $6 and $7 per ton fixed as reasonable to 
Trunk Line territory on appellees’ shipments. Ap¬ 
pellants’ rate witness admitted that the contention 
presented was not addressed to the level of the rates, 
that it would be the same if the Commission had fixed 
18 per cent; “it would make no difference what per¬ 
centage of first class the Commission selected.’’ (R. 
304) Had the Commission fixed rates of $15 per ton, 
or $30 per ton, or even $100 per ton, such rates would 
stand as water depressed by appellants’ theory if a 
somewhat higher rate were authorized to Central ter¬ 
ritory. In other words, appellants’ contention is that 
whatever rate is prescribed to Trunk Line territory, 
whether it be $5 or $100, it is water depressed if less 
than to another territory. A theory which proves with 
equal facility that a rate of either $5 or $100 is water 
depressed proves too much and refutes itself. 
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It cannot be suggested that the Commission must in 
law prescribe the same rates, mile for mile, to different 
territories, even if the cost of transportation is the 
same. Interstate Com. Com. v. Union Pacific R. Co., 
222 U. S. 541, 553. The rate-making mandate in Sec¬ 
tion 15a(2) of the Interstate Commerce Act, in effect 
prior to the amendment of June 16, 1933 and at the 
time of the Commission’s findings on appellees’ com¬ 
plaints, specifically provided: 

“In the exercise of its power to prescribe just 
and reasonable rates ... the Commission shall have 
reasonable latitude ... to prescribe different rates 
for different sections of the country.” (41 Stat. 
488, chap. 91, sec. 422) 


What appellants are really attempting to do is to 
select one of two findings of reasonableness by the 
Commission and, based on an alleged inconsistency, to 
invalidate the other finding of reasonableness bv the 
Commission. The two findings by the Commission, one 
covering the rates to Central territory and the other 
covering the rates to Trunk Line territory, have ab- 
solutely equal authority and weight. The railroads 
cannot choose one of two equals to prove the other un¬ 
equal. It is obvious that the results of such an illogi¬ 
cal process depend entirely upon which finding by the 
Commission you choose to accept and which finding it 
is your purpose to invalidate. It is for this reason that 
the Supreme Court has repeatedly ruled that it “has no 
concern” with “alleged inconsistency” between dif¬ 
ferent findings within the power of the Commission. 
Western Paper Makers’ Chemical Co. v. United States, 
271 U. S. 268, 270-271; Virginian R. Co. v. United 
States, 272 U. S. 658, 665-666. 



24 


The Commission considered appellants’ charge of in¬ 
consistency, made in the petitions, and specifically ruled 
(R. 133): 

“We see no inconsistency in our former action 
taken in these proceedings in prescribing rates on 
this traffic from the south to central and eastern 
territories on the basis of a uniform percentage of 
the existing and approved first-class rates.” 

The fixing of a uniform 16 per cent basis to the two 
northern territories is consistent with what the rail¬ 
roads themselves have done on thousands of commodi¬ 
ties and what the Commission has itself done in a great 
many other cases. The railroad rate witness admitted 
that the railroads themselves are voluntarily main¬ 
taining a uniform percentage of the first-class rates on 
the “great preponderance of commodities moving be¬ 
tween the south and central and trunk line territories.” 

(R. 354-355) Appellees’ rate witness testified that 
there were several thousand commodities taking rates 
based on a uniform percentage and that “only a very 
small fraction of one per cent” of the total commodi¬ 
ties were on a different basis. (R. 314-315) The rail¬ 
road rate witness admitted that the number of com¬ 
modities moving at rates based on a uniform percentage 
“would run into the thousands.” (R. 369) It is of in¬ 
terest to notice that the voluntarily established rates 
of the railroads on fire clay, not involved in the decision 
of the Commission on appellees’ complaints, are main¬ 
tained from the South to the two northern territories 
on a uniform percentage of the first-class rates, viz: 
ITV 2 per cent. There is no movement of fire clay by 
water. (R. 316, 32S) The railroad witness even ad¬ 
mitted that had the carriers themselves voluntarily 
established rates on china clay from the South to the 
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two northern destination territories they might well 
have done exactly what the Commission did, that is, 
establish rates on a uniform percentage of the class 
rates to the two territories. The following is from his 
testimony (R. 355): 

“If we had been making the clay rates volun¬ 
tarily I cannot sav whether they would have been 

W w 

related by uniform percentage to the published 
first-class rates. We may have. I cannot say. I 
do not know anything about the rate adjustment 
on ground fire day to the North or what was back 
of it if the carriers did, as you state, place it on 
the basis of liy 2 per cent of first class.” 

The carriers point to the fact that the Commission in 
prescribing rates on peaches established the same 
rates, mile for mile, from the South to the northern 
territories. (Brief p. 10) The railroad rate witness 
admitted, however, that “If the Commission followed 
a given line of procedure with respect to the rates on 
peaches, watermelons and strawberries to the North, 
I would not feel bound, as a traffic man, to follow that 
same procedure on other commodities.” (R. 355) 
Among the cases in which the Commission has fixed 
reasonable rates on a uniform percentage of the class 
rates between the South and the two northern terri¬ 
tories are the following (R. 313-314): 

20 per cent on enameled brick in Brick in 
Southern Territory, 171 I. C. C. 219, 179 I. C. C. 
659; 

20 per cent on silicate of soda in Silicate of 
Soda in Southern Territory, 165 I. C. C. 336; 

40 per cent on stoves and ranges in. Stoves, 
Ranges, Boilers and House Heating Appliances, 
169 I. C. C. 169, 182 I. C. C. 59; 
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* 


30 per cent on wooden building materials in 
Building Material in Southern Territory, 179 
I. C. C. 785; 

25 per cent on terra cotta in Terra Cotta in 
Southern Territory, 188 I. C. C. 591; 

15 per cent on scrap iron in Brenner v. Atlan¬ 
tic & Y. Ry. Co., 178 I. C. C. 591; 

20 per cent on paper stock in IPo-ste Paper in 
Southern Territory, 176 I. C. C. 599; 

17M> per cent on rice by-products and 27 1 / -> per 
cent on rice in Rice and Rice Products in South¬ 
ern Territory, 171 I. C. C. 159; 

22 1 /-; per cent on charcoal briquettes in Char¬ 
coal, Wood, and Charcoal Briquettes, 168 I. C. C. 
633; 

25 per cent on fire kindler in Dixie Sales Co. 
v. Aberdeen & Rock fish R. Co.. 163 I. C. C. 520; 

15 per cent on cullet in Cullet in Southern 
Territory, 169 I. C. C. 153. 

There is obviously no inconsistency in the Commis- 

* * 

sion’s action when it conforms to the practice of the 
railroads themselves on thousands of commodities and, 
in fact, on all but a fraction of one per cent of all com¬ 
modities. Appellants seek a ruling here which would 
condemn as invalid the action of the Commission in all 
of the above cases, all of which conform to the carriers’ 
own practice and have been accepted by the railroads 
without question. 

In Interstate Com. Com. v. Union P. R. Co. 222 U. S. 
541, the Commission had prescribed a rate of 50 cents 
for the distance of 1800 miles from the Pacific Coast to 
Omaha and a rate of 45 cents from the Pacific Coast to 
St. Paul for a distance of 2050 miles. In other words, 
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the Commission had prescribed a rate 5 cents lower for 
a haul 250 miles longer. The lower court had found 
that this difference in rates was not justified by the 
relative cost of transportation over the different routes 
to St. Paul and Omaha and had held the Commission’s 
order invalid. The Supreme Court pointed out that the 
Commission had before it a great “mass” of evidence, 
ample evidence on which rate experts could have 
named a rate. There was before the Commission in the 
Vanderbilt case likewise a mass of evidence. Upon 
such evidence the Supreme Court ruled that the Com¬ 
mission’s finding of reasonablness is “conclusive.” 

The court then turned to a consideration of the con¬ 
tention that the Commission’s order, while regular on 
its face, was in substance beyond the Commission’s 
power. This contention was based upon a detailed 
weighing of the evidence. This the court refused to do. 
It refused to determine whether on like evidence it 
would have reached the same conclusion as the Com¬ 
mission. It examined the record on the question of 
statutory power merely to determine whether the Com¬ 
mission’s finding was without any support in the evi¬ 
dence. The court found that the evidence disclosed 
there was support for the Commission’s action in the 
past practice of the carriers regarding the rates under 
investigation, that is, the carriers had in the past main¬ 
tained much the same relationship of rates as that pre¬ 
scribed by the Commission. The court pointed out that 
“it is quite true that the carriers may do what they 
could not be compelled to do.” However, the court 
ruled it was proper for the Commission to take into 
consideration the past action of the carriers in main¬ 
taining a lower rate for a longer distance and that it 
w*as proper for the Commission to give weight to such 
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carrier action in prescribing rates for the future. The 
court ruled that the Commission, having followed the 
practice of the carriers, “it cannot be fairly said that 
such an order was so arbitrary as to be palpably and 
gravely unjust, and beyond the substance, if not the 
form, of its power” (p. 553). 

The rates determined by the Commission as reasonable 
closely approximate the carriers’ own level, made 
to conform to reasonable principles of rate-making. 

The general level of rates maintained by the carriers 
was given the greatest weight by the Commission 
in determining the reasonable rates. The existing 
general level maintained by the railroads was described 
in the report as follows (R. 77): 

“Among the comprehensive data ottered in evi¬ 
dence by defendants are composite exhibits show¬ 
ing that from the four numbered groups in South 
Carolina and Georgia, previously indicated, to 46 
destinations in central territory, some on or near 
the eastern boundary thereof, the rates assailed 
average from 13.5 per cent to 15.1 per cent of the 
first-class rates prescribed to that destination ter¬ 
ritory in the southern class-rate revision; also that 
the rates assailed to 41 destinations in trunk-line 
and New England territories average from 15.9 to 
2S.7 per cent of the existing first-class rates to the 
same destinations.” (Italics supplied) 

In fixing 16 per cent of the first-class rates, the Com¬ 
mission, in effect, found the rates to Central territory 

not unreasonable. It was only to Trunk Line and New 

•» 

England territories that the Commission found the 
rates maintained by the railroads to be unreasonable. 
It was the rates to the more distant destinations in 
Trunk Line territory such as Mechanicville, N. Y., 
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which the Commission found “anomalous”, “incon¬ 
sistent”, “indefensible” and in violation of “the 
generally recognized principle of rate-making” that 
rates should be less for each mile for longer distances 
than for shorter distances. (R. 70-71) The Commis¬ 
sion’s finding corrected this maladjustment by in¬ 
creasing the carriers’ rates to the shorter-haul destina¬ 
tions in Trunk Line territory and by grading the rates 
for the longer distances consistent with the general 
principle of diminishing earnings per mile. This is 
shown in the following table (R. 406): 

From McIntyre, Ga. 




Carriers 9 

/. C. C. 


To 

Miles 

Rates 

Rates 


Richmond, Va. 

568 

$ 3.94 

$ 5.00 

Increase 

Covington, Va. 

613 

4.75 

5.00 

7 7 

Baltimore, Md. 

722 

5.17 

5.60 

7 7 

Cockevsville, Md. 

781 

5.76 

5.80 

7 7 

Piedmont, W. Va. 

S06 

5.59 

6.001 

Same 

Luke, Md. 

807 

5.59 

6.00 

77 

Trenton, X. J. 

849 

6.01 

6.00 

7 7 

Roaring Springs, Pa. 

860 

6.62 

6.20; 

Reduction 

Williamsburg, Pa. 

877 

6.62 

6.20 ; 

7 7 

Tyrone, Pa. 

8S6 

6.62 

6.20 i 

7 7 

Lock Haven, Pa. 

924 

6.62 

6.20 

7 7 

Mechanicville, X. Y. 

1064 

7.56 

6.40 : 

7 7 

In this manner 

the Commission “ 

levelled off” the 


high places, which a railroad witness before it had ad¬ 
mitted should be done, and in lieu of the indefensible 
adjustment which the carriers had mantained substi¬ 
tuted a consistent adjustment on a “percentage of the 
class rates,” as suggested by another railroad witness. 

The carriers’ rates on clay to Central territory were 
on a level 13.5 per cent to 15.1 per cent of the first-class 
rates to that territory and the Commission found them 
not unreasonable. For the future the Commission 
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authorized the railroads to maintain rates as high as 
16 per cent of the first-class rates to Central territory. 
The finding as to Central territory was merely an au- 
thorization for the carriers to increase their rates to 
the same point in the basic class rate structure to Cen¬ 
tral territory as had been determined by the Commis- 

sion to be reasonable to Trunk Line territory. It is 

* 

this “authorization” of 16 per cent for the future 
to Central territory which appellants contend is incon¬ 
sistent with the Commission’s finding for the past to 
Trunk Line territory. Appellants do not contend that 
there is any inconsistency between the rates fixed as 
reasonable for the past to Trunk Line territory with 
actual rates found not unreasonable to Central terri¬ 
tory. Xor do appellants use in their argument the 
rates which they are at present maintaining to Central 
territory. In fact, appellants ashed the trial court to 
condemn as water-depressed rates to Trunk Line terri¬ 
tory which are substantially higher than the rates 
which they maintained to Central territory prior to the 
Commission’s decision and higher than they are now 
voluntarily maintaining to the landlocked states in Cen¬ 
tral territory. The railroads did not increase their 
rates to Central territory to the 16 per cent basis 
authorized but continued to maintain the le\*el which 
they had maintained in the past. (R. 134) The average 
rate to Central territory from McIntyre, Ga., main¬ 
tained by the railroads prior to the Commission’s de¬ 
cision and since, is $6.01 per ton. The average of the 
rates to Trunk Line territory which the Commission 
found reasonable in the past is $6.47 from McIntyre. 
The average rate to Central territory from Langley, S. 
C., is also lower than the level of rates fixed as reason¬ 
able from that origin to Trunk Line destinations. (R. 


31 


406-407) The railroad rate witness admitted that the 
railroad level of rates on clay to Central territory is 
not a water-depressed level. (R. 304) It is a rate 
level to Trunk Line territory 50 cents a ton higher than 
the past and present level to Central Territory which 
appellants sought to have the trial court condemn as 
water-depressed. 

Appellants’ class-rate argument is misleading. 

It is is appellants’ argument that if the first-class 
rates are to anv extent lower because of the existence 
of competitive rail-water routes, there is a similar ele¬ 
ment of water competition in all rates made a percen¬ 
tage of such first-class rates. It is obvious that this is 
a non sequitur. A depression in rates must be deter¬ 
mined by their level and not by the formula by which 
they are stated. If a given percentage were actually 
water competitive a maximum basis could be stated by 
merely increasing the percentage. The statement of 
the rates would still be by a formula employing the al¬ 
leged water-competitive first-class rates. The rates 

fixed bv the Commission as reasonable on clav are not 
* . 

“class rates.” They are specific commodity rates. 
The class rates are merely employed as a convenient 
method of statement. (R. 316) We shall show be¬ 
low that the first-class rates from the South to Trunk 
Line territory are not water depressed but were 
fixed by the Commission as maximum reasonable first- 
class rates and on a level higher than the class rates 
which the carriers themselves had been maintaining. 
At this point we desire merely to show the misleading 
character of appellants’ logic based on the class rates. 
This was demonstrated in the opinion of the statutory 
court in Baltimore & 0. R. Co. v. United States, supra, 
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where the alluring chain of logic was originally pre¬ 
sented (p. 262): 

“This conclusion is a non sequitur. The ex¬ 
posure of the fallacy in the reasoning by which it 
is reached discloses that the real complaint of the 
plaintiffs is not of the substance of the rate order 
made but is merely a criticism of the terms in 
which the order is expressed. The order as made 
fixes a rate of $7.50, or whatever it may be, for a 
haul from, say, McIntyre, Ga., to a destination in 
New England. If this were the only tariff or charge 
meant to be fixed by the order, it could have been 
expressed in specific terms of $7.50. This would 
have been the determination of a fair and reason¬ 
able rate by the Commission under all the evi¬ 
dence, without reference to any water competi¬ 
tion. The order fixing rates must, however, be so 
expressed that the rates to other points of destina¬ 
tion could likewise be figured. This compelled re¬ 
sort to a more general mode of expression which 
was found in a percentage of class rates. The re¬ 
sult was the same—a rate of $7.50 from McIntyre, 
Ga., to New England destination. It would by no 
means follow that, because the class rates reflected 
water competition, the fixed rate did likewise. If 
the class rates had been depressed because based 
on water competition, the fixed rates could have 
avoided this influence by a variation in the per¬ 
centage. This justifies the comment made that 
this complaint voices, not a substantial complaint 
of the rate, but merely a criticism of the terms in 
which expressed.” 

Appellants are charging the Commission with having 
employed by use of the class rates a water-competitive 
yardstick. Determinations of reasonable rates by the 
Commission may not be attacked on the ground that 
they were based on alleged competitive rates. If such 
a course were open in the courts it would result in a 
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weighing by the courts of the evidence before the Com¬ 
mission and a determination of which rate comparisons 
should control the Commission’s judgment. In Louis¬ 
ville £ N. R. Co. v. United States, 238 U. S. 1, 16, the 
Supreme Court barred any such inquiry, saying: 


“And since there is no contention at this time, 
that the reduced rate is confiscatorv, we can but 
repeat what was said in hit erst ate Commerce Com¬ 
mission v. Louisville & N. If. Co., 227 U. S. 88: 

“ ‘The pleadings charged that the new rates 
were unjust in themselves and by comparison 
with others. This was denied bv the carrier. 
The Commission considered evidence and made 
findings relating to rates which the carrier in¬ 
sists had been compelled by competition, and, 
were not a proper standard by which to measure 
those here involved. The value of such evidence 
necessarily varies according to circumstances, 
but the weight to be given it is peculiarly for the 
body experienced in such matters and familiar 
with the complexities, intrieates, and history of 
rate-making in each section of the country.’ ” 
(italics supplied.) 


In Manufacturers’ R. Co. v. United States, 246 U. S. 
457, at page 482, the Court said: 


“. . . It may be conceded that the evidence would 
have warranted a different finding; indeed, the 
first report of the Commission was to the con¬ 
trary; but to annul the Commission’s order on this 
account would be to substitute the judgment of the 
court for the judgment of the Commission, upon a 
matter purely administrative, and this cannot be 
done.’ ” 


The class rates between the South and Trunk Line 
territory which appellants asked the trial court to con¬ 
demn as water-competitive were prescribed as maxi- 
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mum reasonable class rates in Southern Class Rate In¬ 
vestigation, 100 I. c. C 513,109 I. c. C. 300,1131. C. C. 
200, 128 I. C. C. 567. This was a comprehensive in¬ 
vestigation instituted on February 6, 1922. (R. 312) 

The first report, consisting of over 200 pages, is dated 
July 7, 1925. The supplemental reports were issued in 
1926 and 1927 and the rates fixed as reasonable were 
finally established January 15, 1928. (R. 312) The 

rates have now been in effect for over nine years. They 
were voluntarily established by the railroads. Appel¬ 
lants’ rate witness admitted that the class rates pre¬ 
scribed to Trunk Line territory were prescribed as 
maximum reasonable rates (R. 304), and that the car¬ 
riers established the rates without any Commission 
order having been issued. (R. 346) He admitted: 
“The class rates to the East were prescribed by the 
Commission as maximum reasonable rates. So it fol¬ 
lows that when the Commission took 16 per cent they 
took 16 per cent of maximum reasonable class rates 
prescribed by them.” (R. 304) 

The Commission has jurisdiction over rates via rail- 


and-water routes as well as over all-rail routes. Both 
sets of rates were involved in the Southern Class Rate 
Investigation. This is the basis of appellants’ argu¬ 
ment that there is in the all-rail rates an element of 
“water competition”. Having both of these sets of 
routes before it the Commission unquestionably con¬ 
sidered them both. It is strange indeed to hear it 
contended that the Commission errs in law if, in fixing 
rates over one route, it considers rates over another 
route under its jurisdiction. The duty of the Com¬ 
mission in the class-rate investigation was to create a 
stable and harmonious rate adjustment for all routes 
under its jurisdiction. 


Appellants endeavored in the trial court to prove 
that the rates to Trunk Line territory were lower than 
to points in Central territory for the same distance. 
Appellants did not compare the clay rates fixed as 
reasonable on appellees’ shipments with clay rates 
authorized for the future to actual clay consuming 
points in Central territory. Their comparisons em¬ 
ployed destinations in Central territory to which clay 
shipments have never moved and may never move. (R. 
381) In their exhibits appellants employed a mile for 
mile basis, ignoring entirely the basic fact that the 
Commission in fixing class rates in the Southern Class 
Rate Investigation employed a strict mileage basis to 
Central territory, whereas to Trunk Line and New 
England territories it permitted the railroads to de¬ 
part from a mileage basis and to use extensive destina¬ 
tion groups. In other words, to Central territory the 
class rates are graded with nice regard for distance, 
whereas to Trunk Line territory a common rate ap¬ 
plies to many different destinations in disregard of sub¬ 
stantial differences in distance. This was carefully ex¬ 
plained by appellees’ rebuttal witness, who testified at 
length as to the basic differences in the class rate struc¬ 
tures from the South to the two northern territories. 
(R. 310 et seq.) The extensive groups in Trunk Line 
territory compared with the very small groups in Cen¬ 
tral territory were shown by colored group maps in¬ 
cluded in the record. (R. 403, 404) In the Bast the 
Boston group, for example, includes all of the State of 
Massachusetts, all of Rhode Island and Connecticut, 
part of the State of New York, and a part of Vermont. 
(R. 319) 

In Baltimore & 0. R. Co. v. United States, supra, the 
statutory court discussed the evidence relating to any 
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difference in the level of rates from the South to Cen¬ 
tral and Eastern territories as follows (264-265): 

“Much time and space has been devoted to a 
showing and denial that the New England rates 
are lower than the Central. In itself, this is of no 
moment, as a rate must stand upon its being fair 
and reasonable, not upon a comparison with an¬ 
other rate. Interstate Commerce Commission v. 
Chicago, R. I. & P. R. Co.. 218 U. S. 88, 30 S. Ct. 
651, 54 L. Ed. 946. 

“A discrepancy is, moreover, not proven by a 
comparison of equal length of hauls from different 
producing points into different territories. Group¬ 
ings are permitted to the carriers, and no satisfac¬ 
tory comparison can be made without them. The 
carriers, as several times stated, have not as yet 
availed themselves of the maximum rates allowed 
by the order in Central territory. The fact of dis¬ 
crepancy, if it be one, as it may be, is only advanced 
to bolster up the argument that the New England 
rates were depressed because of water competi¬ 
tion. This has been sufficientlv discussed.” 

Appellees’ rebuttal rate witness analyzed at length 
the reports of the Commission in Southern Class Rate 
Investigation, the theretofore existing carrier class 
rates, the level of the class rates prescribed by the 
Commission, and the factors which the Commission 
took into consideration in arriving at the class rates 
prescribed. The Commission in its first report had 
fixed to Trunk Line territorv a basis of all-rail class 
rates which “preserved the carriers’ revenues”, that 
is, was on approximately the same general level as the 
existing carrier-made rates. (R. 325) In a supple¬ 
mental report the Commission increased the rates 
which it had prescribed in the first report, so that the 
final class rates were in excess of those which the car- 


riers themselves had maintained. (R. 326) The reason 
for this increase was the previous increase which the 
Commission had made in the class rates within the 
South. The Commission pointed out that the level of 
rates to Trunk Line territory which it had fixed had 
been influenced by the level prescribed within the South 
and that a change in the southern level made it appro¬ 
priate to increase the rates to Trunk Line territory. 
(R. 327) This witness testified (R. 327): 

“When I go to the class rates to find the alleged 
water competition I find that such rates were fixed 
as preserving carrier revenue and that the pre¬ 
scribed readjustment of the class rates resulted in 
increasing the first-class rates above what they 
had been before.” 

To Central territory the Commission fixed a mileage 
scale varying according to differing lengths of haul in 
the higher-rated southern territory and lower-rated 
northern territorv. To Trunk Line territory the Com- 
mission fixed specific class rates to selected key points. 
These rates to key points were to be used by the rail¬ 
roads in creating their group adjustment. This was 
accomplished by taking the key rate and blanketing it 
back to intermediate destinations. (R. 323) Appellees’ 
rate witness took the mileage formula prescribed by 
the Commission to Central territory and applied it to 
key points in Trunk Line territory. He found that if 
the Central territory mileage formula were applied to 
Trunk Line key points alone it would increase the 16 
per cent basis to these key points on the average only 
1.4 cents, from 33 cents to 34.4 cents per 100 pounds. 
(R. 334-338, 408) The witness explained, however, that 
considering the intermediate points the published class 
rates to Trunk Line territory were on the same level as 
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would result if the Central territory mileage formula 
were employed. (R. 335) 

Appellants did not apply the Central territory mile¬ 
age formula or scale in making their contention that 
the rates to Trunk Line are lower than the rates to 
Central territory. They preferred to offer mere point- 
to-point mileage comparisons, deliberately ignoring the 
differing lengths of hauls in the higher and lower rated 
territories. The primary purpose of the mileage 
formula prescribed by the Commission to Central ter¬ 
ritory was to reflect the proportion of the haul within 
the South and the proportion within Central territory. 
The class rates in southern territory are 40 per cent 
higher than in Trunk Line and Central territories. 
When the Central territory mileage formula is applied 
from the South to Trunk Line destinations the fact of 
the longer haul within the more favorable northern ter¬ 
ritory and the shorter haul in the less favorable south¬ 
ern territory results in rates which are, mile for mile, 
slightly less than through rates from the South to Cen¬ 
tral territory. This lower basis results not from water 
competition but from the fact of more favorable trans¬ 
portation conditions on the haul to Trunk Line terri¬ 
tory. (R. 31S-319, 341; see map R. 401) Appellees’ rate 
witness testified (R. 318-319): 

“Since southern territory is regarded in rate 
parlance as the higher rated or more expensive 
territory it would naturallv follow that on hauls to 
Richmond, for example, from this clay area there 
would be a somewhat less haul in the unfavorable 
territory on shipments to the East than on ship¬ 
ments to the West. For a total movement of 1,000 
miles from Langley, S. C., there would be 388 miles 
to Lynchburg with the balance north, while if you 
went to Cincinnati there would be a 600 mile haul 


in the higher rated southern territory and 400 miles 
in the lower rated northern territory. That would 
normally have the effect of making the rate lower 
mile for mile to eastern territory for this 1,000 mile 
haul even if there was no water competition.” 

Appellants’ contention goes so far as to assert that 
wherever they can find an apparently lower rate, mile 
per mile, to Trunk Line territory than for a haul of 
equal length to a destination in Central territory, such 
difference must be assumed to be based on water com¬ 
petition. Appellants’ water-competition argument is 
based entirely on the fact that in fixing class rates in 
the Southern Class Rate Investigation for the all-rail 
routes the Commission had before it also at the same 
time the class rates over the rail-and-water routes. 
Appellants’, however, assert that water-competition is 
present even in those class rates to Trunk Line terri¬ 
tory which were not fixed bv the Commission in the 
* * 

Class Rate Investigation. 

The shipments involved in Case No. 6847 moved 
from Penland, N. C., to Metuchen, N. J. The rates fixed 
by the Commission as reasonable on appellee’s ship¬ 
ments were 16 per cent of the first-class rates from 
Penland to Metuchen. The class rates between these 
points were not involved in the Southern Class Rate 
Investigation. (Beggs, R. 376) They had been fixed 
in another proceeding. In its decision on appellee’s 
complaints the Commission specifically stated that the 
class rates from North Carolina points were not fixed 
or involved in Southern Class Rate Investigation. (R. 
81) We, therefore, find appellants contending that all 
class rates to Trunk Line territory are water depressed, 
even those that were not prescribed or involved in the 
Southern Investigation. 


Appellants’ statistical testimony ignores traffic density. 

At the trial below appellants offered testimony re¬ 
garding operating expenses in Trunk Line and Central 
territories in support of their contention that the rates 
to the two territories should be the same. Appellants’ 
statistical witness admitted, however, that there was 
nothing in his statistics that would “give the Court or 
the Commission any information as to the freight ex¬ 
pense involved in handling clay as distinguished from 
other commodities. The figures on that exhibit rep¬ 
resent a composite of such a general character that they 
would include, for example, the revenue and expense 
involved in the transportation of victrolas, radios, 
anthracite coal, and even peaches.” “It is a simple 
composite average of every commodity that moves with 
no relation whatever specifically to clay.” (R. 308) “I 

have made no studv whatever of the commoditv here or 

♦ * 

of the expense involved in its transportation. I have not 
prepared any study of the density of traffic in these 
various regions .” (R. 309) 

Appellants’ testimony dealt only with the expense. 
It did not deal with the factors involved in traffic den¬ 
sity, that is, volume of business. It is obvious that a 
greater volume can, even with greater cost per unit, 
produce better earnings at lower rates than is possible 
where the volume is less, even though the unit cost is 
also less. This is the situation when Trunk Line and 
Central territories are compared. The evidence before 
the Commission showed that the traffic densitv in Trunk 
Line territory is over 100 per cent greater than in 
Central territory. The evidence further showed that 
the Central territory carriers received an average of 
$1.40 of revenue per ton while the Trunk Line railroads 
received a lower average revenue per ton of $1.29. With 
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this lower average revenue per ton, a greater density 
of traffic produced for the Trunk Line railroads a rev¬ 
enue of $9,109 per mile of road. The higher revenue 
per ton in Central territory and the lower traffic density 
in that territory produced a revenue of only $5,836. (R. 
340-341) Because of the low density of traffic the rail¬ 
roads in Central territory need higher revenues per ton. 
Even with such higher rates, their earnings per mile 
are but two-thirds as great as the average in Trunk 
Line territory. With this one-third greater revenue 
per mile of road the Trunk Line carriers are enabled 
to absorb very much higher expenses per ton of traffic 
and yet have a net revenue which is greater than in 
Central territory. 

The findings by the Commission meet the test specific¬ 
ally laid down by the Supreme Court. 

In Meeker v. Lchiqli Valley It. Co., 236 U. S. 412, 
and Mills v. Lehigh Valley R. Co., 238 U. S. 473, the 
Supreme Court specified the findings by the Commis¬ 
sion which are necessary to support a reparation order. 
These are the only decisions of the Supreme Court 
dealing with necessary findings in reparation cases. 
Appellants do not suggest that the specification laid 

down in these decisions is not fullv met bv the Commis- 

♦ * 

sion’s findings on appellees’ complaints. That the find¬ 
ings of the Commission on which appellees rely fully 
comply with the decisions in the Meeker and Mills 
cases is shown in detail in appellees’ brief dated March 
20, 1937, in support of motion to dismiss the appeals 
and affirm the judgments. (See pp. 12-15) That show¬ 
ing need not be repeated in this brief. 

The decisions cited by appellants (Brief, pp. 36-38) 
dealing with necessary “quasi-jurisdictional” find- 
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ings by the Commission are not in point. In these de¬ 
cisions the Supreme Court was dealing with findings 
the absence of which left the Commission without jur¬ 
isdiction in the premises. Appellants do not and could 
not contend that the Commission was without jurisdic¬ 
tion of appellees’ complaints or that findings were not 
made affirmatively showing the Commission’s jurisdic¬ 
tion to make the awards. The jurisdictional findings 
on appellees’ complaints were (a) that the shipments 
involved were by railroad in interstate commerce, and 
(b) that the rates charged were unreasonable because 
they exceeded rates determined as reasonable maxi¬ 
mum. 

The inapplicability of these “quasi-jurisdictional” 
decisions clearly appears upon brief examination. The 
first of these, Florida v. United States. 282 U. S. 194, 
involved an order of the Commission dealing with 
intrastate rates. Under the Interstate Commerce Act 
the Commission has “jurisdiction” to interfere with 
such rates and require the general body of rates within 
a state to be raised only for the purpose of enabling 
the railroads to obtain a fair share of revenue from in¬ 
trastate service. The Commission has no jurisdiction 
to order a general increase in state rates except for 
“revenue” purposes. The Commission had ordered 
the general level of rates in the State of Florida in¬ 
creased without finding whether such increased rates 
would vield more or less revenue to the carriers. The 
Court pointed out that an increase in revenue does not 
neccssarilv follow a general increase in rates and held 
the Commission order invalid because its report con¬ 
tained no finding that the increased rates would yield 
increased revenue. Subsequently, the Commission 
having further considered the Florida state rates and 


having made findings that the increased rates ordered 
would yield increased revenue, the Supreme Court up¬ 
held the order. Florida v. United States, 292 U. S. 1. 

In the other “quasi-jurisdictional” case cited by 
appellants, United States v. Chicago , M. St. P. & P. R. 
Co., 294 U. S. 499, the Commission had found certain 
proposed reduced rates to be “unreasonable.’;’ The 
Court saw on the face of the report that the rates con¬ 
demned as “unreasonable” were in the Commission’s 
judgment within the zone between minimum reason¬ 
able rates and maximum reasonable rates. The rates 
were not found or considered by the Commission to be 
too high or too low. They were not found unreason¬ 
able because “so reduced as to be less than compen¬ 
satory.” Likewise, they were not so high that they ex¬ 
ceeded the maximum level a carrier might reasonably 
charge. The Court pointed out that the zone' above 
minimum reasonable rates and below maximum rea¬ 
sonable rates is one “within which a carrier is ordi¬ 
narily free to adjust its charges for itself.” (p. 506) 
The Commission has no jurisdiction to prevent changes 
in rates within this zone solelv because it thinks them 
undesirable. Its jurisdiction over such rates is very 
narrow. It can condemn such changes within this zone 
as “unreasonable” only if it finds that they will de¬ 
stroy a Commission-prescribed or approved rate struc¬ 
ture or so substantially reduce the revenues of the car¬ 
riers generally as to impair their ability to render ade¬ 
quate service. In voiding the order of the Commission 
the Court said it could find nothing charged against the 
rates condemned as “unreasonable” except that they 
might cause other rates to be changed by competitive 
action of the carriers. The Court held that the likeli¬ 
hood of such a change could not condemn the rates as 


unlawful under the Act. The Court stated that the 
Commission had not found the rate structure which was 
threatened with change was one of reasonable rate re¬ 
lationships which in the Commission’s opinion should 
be preserve^. The Court stated further that should the 
Commission view the reduction in rates as threatening 
revenue loss to the carriers generallv, and on that 
ground unreasonable, the Commission should make 
findings regarding such expected loss, at least to the 
extent of making it clear whether the loss of revenues 
would be trivial or substantial. The Court held the 
order invalid because rates had been condemned as un¬ 
reasonable which were, in the Commission’s judgment, 
not excessive or below minimum reasonableness but 
within the zone of reasonableness, and for no reason 
other than that they might precipitate changes in a rate 
structure which the Commission had not found should 
be preserved. The Interstate Commerce Act does not 
condemn such rates as unlawful or unreasonable. 

The ruling in the Milwaukee Case is made doubly 
clear by the decision during the same term in Youngs¬ 
town Sheet <£ Tube Co. v. United States, 295 U. S. 476, 
where an order of the Commission condemning as un¬ 
reasonable reduced rates within the zone of reasonable¬ 
ness was upheld. In this case the Commission had 
made findings that the rate structure which would be 
disrupted by the reduced rates was just and reasonable 
both in its level and in the existing relationships. 

The Commission's findings on appellees’ complaints 
was that the rates were unreasonable because they were 
too high, were above the zone of reasonableness. Such 
excessive rates are prohibited and declared unlawful 
by the Interstate Commerce Act. 

Appellants, in substance, are contending that the 
Commission’s ultimate finding of reasonableness is in- 


valid because the Commission did not make subordinate 
findings explaining why it fixed the 16 per cent basis on 
appellees’ shipments instead of a slightly different 
basis, say, 16 1 /* per cent or 17 per cent. Such a conten¬ 
tion was overruled in the Meeker case, where the Court 
said (p. 427): 


“Another objection which was directed; against 
the (reparation) orders as well as the reports is 
that they contain no findings of fact, or, at least, 
not enough to sustain an award of damages. The 
arguments advanced to sustain this objection pro¬ 
ceed on the theory that the statute requires that the 
reports, if not the orders, shall state the evidential 
rather than the ultimate facts; that is to say, the 
primary facts from which, through a process of 
reasoning and inference, the ultimate facts may he 
determined. We think this is not the right view of 
the statute, and that what it requires is a finding of 
the ultimate facts.” (italics supplied.) 


CONCLUSION. 


It is respectfully submitted that a jury or the trial 
court, without jury, could not have accepted appellants’ 
assumption and theory that the Commission’s deter¬ 
mination of reasonable rates on appellees’ com¬ 
plaints, which sought only reasonable rates, was the 
exercise of a wholly different power, viz: a determina¬ 
tion of water-competitive rates, which no one sought, to 
meet water competition which does not exist. This con¬ 
clusion would be inescapable if the fullest review of the 
facts were open on appeal and would require that the 
judgments below be affirmed. 

A review of the facts is, however, not open on these 
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appeals and it is respectfully submitted that the ap¬ 
peals should be dismissed and the judgments affirmed. 
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Preliminary Statement. 

Throughout appellees’ brief the argument recurs 
that appellants are asking the Court to weigh the evi¬ 
dence before the Commission and pass upon the reason¬ 
ableness of the prescribed rates. This argument is un¬ 
founded and misleading. The sole question before the 
lower Court and before this Court is a question of law, 
viz: are the\ Reparation Orders on which appellees 
rely void as a matter of law because they are based 
upon a mistake of law in that the Commission, acting 
beyond its power and authority, gave operative effect 
to an element of water competition and, contrary to 
the evidence before it, fixed, as a basis for awards of 
reparation, rates lower than reasonable maximum 
rates. 

Appellants submit that they have established that 
the Reparation Orders are based upon a mistake of law 
and that appellees’ suits must therefore fall, since the 
Orders on which they rest are void and inoperative as 
a matter of law. 

Appellees in their brief quite apparently endeavor to 
avoid this issue and seek to raise a wholly different 
issue, urging that the question before the Court is one 
of fact, that is, whether or not the rates fixed by the 
Commission as a basis for the awards of reparation are 
in fact reasonable rates. That appellees’ contentions 
are irrelevant to the issue of law presented and are 
also patently unsound will appear from the following 
discussion in which they are dealt with seriatum. 

Appellees’ Opening Statement. 

The fact that the lower Court treated the cases as a 
consolidated trial and did not hear them separately, as 
appellees assert (Brief, p. 2), is established at pages 
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20 to 23 of appellants’ answer to appellees’ brief in 
support of their motion to dismiss the appeal. That 
answer also fully disposes of appellees’ contention 
(Brief, p. 8) that the appeal does not present any ques¬ 
tion reviewable bv this Court. 

Appellees do not disclose the import of their state¬ 
ment (Brief, p. 5) that appellants do not question the 
Commission’s finding that the rates charged on appel¬ 
lees’ shipments were “unreasonable.” Manifestly the 
only purpose that appellees’ statement can serve is to 
confuse the issue before the Court. For appellees’ 
suits are not based upon the finding of “unreasonable¬ 
ness” but rest wholly upon the findings which fixed 
reasonable rates and directed the payment of repara¬ 
tion to the basis of the rates fixed as reasonable,. Con¬ 
sequently the sole question before the Court is whether 
the Commission acted lawfully in fixing the rates pre¬ 
scribed as reasonable. Appellees correctly present the 
issue and the law as to it when they admit (Brief, p. 
4) that findings of reasonable rates must be “within 
the Commission’s powers.” 

Appellees arc clearly mistaken in their statement 
(Brief, p. 7) that appellants do not question that a 
complete prima facie case was made in the lower Court. 
That is the very question presented in the first instance 
by appellants’ first and second assignments of error 
(R. Vol. 1, p. 287), which urge that the lower Court 
erred in admitting in evidence, over appellants’ objec¬ 
tion and exception, the Reports and Reparation Orders 
of the Commission in the Vanderbilt Case. Aside 
from the question of whether or not the lower Court 
erred in admitting these Reports and Orders in evi¬ 
dence as “prima facie evidence of the facts therein 
stated ,” there can be no question that the findings and 
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Orders relied on, if void on their face, as appellants 
contend, cannot constitute prima facie proof of appel¬ 
lees’ right to recover. 

Appellees’ Contention that Appellants Offer Merely an 
Assumption to Support Their Contentions. 

There is no merit to the contention that appellants’ 
defense rests on the “theory” or “assumption” that 
the Commission gave effect to water competition in 
prescribing rates on clay to eastern destinations. The 
Reports plainly show that this is exactly what the Com¬ 
mission did, despite the admitted fact (Brief, p. 10) 
that “there is no water competition (as to clay) to 
which the Commission might have given effect” and 
the further fact that in no event is the Commission 
empowered to give effect to competition, by water or 
otherwise, in the fixation of reasonable rates for past 
application and as the bases for awards of reparation. 

When the Commission dealt in its Report with the 
carriers’ contention that there was no justification for 
the prescription of lower rates on clay to the East than 
to central territory, it offered no reasons to support 
its action other than the element of water competition. 
Thus the Commission stated, (R. Vol. 1, p. 133): 

“Defendants claim that there is now no move¬ 
ment of this clay from the South to eastern terri¬ 
tory in connection with water routes. However 
this may be. it is plainly inconsistent with their 
position on original hearing in the Vanderbilt 
Case, where, in defense of the anomalous situation 
there shown respecting rates to eastern territory, 
such for instance as ton-mile and car-mile revenues 
increasing with distance, they asserted that such 
departures from the generally recognized princi¬ 
ple of rate-making resulted from water-compelled 


rates to certain points in the East. Both the north¬ 
ern and southern defendants asserted throughout 
the period during which the original proceedings 
were under consideration, and do not deny now, 
that the all-rail rates on this traffic from the South 
to eastern territory have in flic past been greatly 
influenced by the rates applying in connection with 

water routes. AVe see no inconsistency in our for- 

* 

mer action taken in these proceedings in prescrib¬ 
ing rates on this traffic from the South to; central 
and eastern territories on the basis of a uniform 
percentage of the existing and approved first-class 
rates.” (Emphasis supplied) 

Thus the fact that water competition had in the past 

influenced the rates on elav to eastern territory is the 

* * 

justification advanced by the Commission for fixing a 
lower level of rates to the East than to central terri¬ 
tory through making the clay rates to both territories a 
uniform percentage of the first-class rates which the 
Commission, in the Southern Class Rate Investigation, 
128 I. C. C. 567, 591, had made lower to the East than 
to central territory solely because of water competi¬ 
tion. (Appellants’brief pp. 21-22.) 

The Commission has therefore answered appellees’ 
argument (Brief, p. 10) that there is no water eompe- 
tion to which effect might have been given. For it 
clearly appears that the Commission justified its mak¬ 
ing the clay rates to eastern territory upon the same 
percentage of the water-depressed first-class rates to 
that territory as was prescribed for application; to the 
normal first-class rates to central territory bv the 
fact that water competition had in the past influenced 

the rates on clav to eastern territory. 

* * 

Appellees further urge (Brief, pp. 11-12) that if the 
Commission had given effect to water competition this 


could be seen most readily at the ports where that ele¬ 
ment would have its greatest influence, and point to the 
fact that the rates prescribed to certain ports were 
higher than those formerly maintained. But this fact* 
has no bearing on appellees’ contention that the Com¬ 
mission did not give effect to water competition in fix¬ 
ing the rates to the ports. The determination of that 
contention necessarily rests upon a comparison of the 
rates prescribed to the ports with the rates contempo¬ 
raneously prescribed to similarly distant points in cen¬ 
tral territory. Such comparisons appear on appellee’s 
Exhibits Nos. 11 and 12 (R. Vol. 1, pp. 406, 407) and 
show that the rates prescribed to the ports were on a 
materially lower level than the rates contemporane¬ 
ously prescribed to similarly distant points in central 
territory. For example: 


To 

Territory 

Miles 

Rates 

Pre¬ 
scribed 
f rom 
McIntyre 

Amounts Pre¬ 
scribed 
Rates to 
Eastern Ports 
were Less 
Than Rates 
Prescribed to 
Central 
Territory. 

Baltimore, Md. 

Eastern 

-on 

$5.60 

$ .40 

Anderson, Ind. 

Central 

711 

6.00 


Wilmington, Del. 

Eastern 

7 SO 

5.80 

.60 

Cambridge, Ohio 

Central 

790 

6.40 


Philadelphia, Pa. 

Eastern 

S21 

5. SO 

.60 

Gypsum, Ohio 

Cent ra 1 

S00 

6.40 



*The rates prescribed by the Commission for the past and as the basis 
for awards of reparation from Langley, S. C., to Baltimore, Md., Wil¬ 
mington. Bel., and Philadelphia, Pa., were $5.20, $5.40 and $5.40 re¬ 
spectively instead of the rates shown by appellees of $5.60, $5.SO and 
$5.SO respectively. (R. Vol. 1, p. 407) 


To 

Territory 

Miles 

Rates 

Pre¬ 

scribed 

from 

Langley 

Amounts Pre¬ 
scribed 
Rates to 
Eastern Ports 
were Less 
Than Rates 
Prescribed to 
Central 
Territory. 

Baltimore, Md. 

Eastern 

589 

$5.20 

$ .20 

Huntington, W. V 

a. Central 

55G 

5.40 

Wilmington, Del. 

Eastern 

656 

5.40 

; .60 

Middletown, Ohio 

Central 

650 

6.00 

! 

Philadelphia, Pa. 

Eastern 

688 

5.40 

.60 

Crooksville, Ohio 

Central 

680 

6.00 



It is therefore apparent that the effect given by the 
Commission to water competition resulted in the fixa¬ 
tion of a level of rates to the ports, as well as to appel¬ 
lees’ destinations and all other points in eastern ter¬ 
ritory, which was substantially lower than the level 

which the Commission fixed to Central territory and 

* 

regarded as a reasonable maximum. 

If the record before the Commission had contained 
any evidence to justify the sharp distinction made in 
the same proceeding between the rates prescribed to 
eastern and central territories, appellees would un¬ 
doubtedly have discovered it. Consequently their fail¬ 
ure to cite a single fact to support the Commission’s 
action may be accepted as conclusive that there is no 
such evidence and that appellants are correct in their 
contention that the findings on which appellees rely 
are unsupported by and contrary to the evidence. (Ap¬ 
pellants ’ brief, pp. 44-46.) 

Furthermore, the facts listed by appellees as possible 
bases for the prescribed rates conflict directly with the 
Commission’s prescription of a lower level of rates to 
the East than to central territory. For “(a) The 
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level of rates which the carriers themselves had been 
maintaining” (Brief, p. 13) was higher to eastern ter¬ 
ritory than to central territory. (R. Vol. 1, p. 77.) 
Also, “(c) The level of rates which the Commission 
had prescribed as maximum reasonable for * * * 

brick and cement” (Brief, p. 14) would have required 
the same level of rates to the East as to central terri¬ 
tory. In this connection it will be* recalled that appel¬ 
lees’ counsel admitted: 

“Mr. LaRoe: We will have to concede that be¬ 
fore the Commission (in the Vanderbilt Cases) we 
asked for the brick scale and that scale if extended 
to both eastern and central territories would make 
for equality, the same level of rates to both terri¬ 
tories. ” (R. Vol. 1, p. 391.) (Italics inserted) 

The recital (Brief, p. 13) as to “(b) The maladjustment 
of the rates to destinations in the states of Pennsyl¬ 
vania and New York” and the “indefensible rate ad¬ 
justment” could only relate to a determination of un¬ 
reasonableness and obviously could not provide a basis 
for the prescription of a level of rates as reasonable for 
the purpose of awarding reparation. 

The cases cited at pages 14 to 16 of the brief do not 
advance appellees’ contention, since the Supreme Court 
simply held in each instance that the facts presented 
did not sustain the charge that the Commission had ex¬ 
ceeded its power and authority. 

Thus, in Interstate Commerce Commission v. Union 
Pacific B. R.. 222 U. S. 541, the Court sustained the 
Commission upon the express ground that its prescrip¬ 
tion of a 45-cent rate to St. Paul was based upon evi¬ 
dence of the intrinsic reasonableness of the rate pre¬ 
scribed, and dismissed the showing as to the difference 
between the rates found reasonable to Omaha and St. 
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Paul with the statement that “the Commission only did 
what the carriers themselves had done, under their old 
and new rates.” But the Reports and Orders of the 
Commission in the Vanderbilt Case had exactly the re¬ 
verse effect since the Commission displaced the former 
relationship between the rates on clay to central and 
eastern territories, under which the rates to the latter 
territory were substantially higher than those to cen¬ 
tral territory, by the prescription of lower rates to 
eastern territory than were found reasonable to central 
territory. 

The decision in Mills v. Lehigh Valley R. R., 238 
U. S. 473, is to the same effect, since the Court simply 
held that the Commission had not based the rate pre¬ 
scribed upon a competitive rate but upon its inherent 
reasonableness. 

In Chicago, R. I. & P. R. Co. v. United States, 274 
U. S'. 29, the Supreme Court went beyond “certain re¬ 
citals contained in the report” and found “from a con¬ 
sideration of the entire record” that the Commission 
had not undertaken to equalize the all-rail and water- 
rail rates. 

Finally, appellees cite Southern Pacific Co. v. Inter¬ 
state Commerce Commission, 219 U. S. 433, as a deci¬ 
sion which “illustrates the character of rate finding 
which is voidable by a court as beyond the power of the 
Commission”. (Brief, p. 15.) This case is directly in 
point and fully supports appellants’ contention here. 
The allegation in the Southern Pacific Case was, as it 
is here, that the Commission had exceeded its statu¬ 
tory power because it did not act in the exercise of the 
authority conferred upon it to determine whether a rate 
was just and reasonable in and of itself with regard 
to the service rendered, (page 443) After stating at 
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page 441) of the opinion that “the opinion of the Com¬ 
mission may contain some sentences which, when segre¬ 
gated from their context, may give some support to the 
contention that the order was based upon a considera¬ 
tion merely of the intrinsic unreasonableness of the 
rate which was condemned", the Court considered the 
opinion as a whole in the light of the record and found 
that the Commission had exceeded its power bp requir¬ 
ing the establish meat of a rate which pare effect to 
water com petition. 

Appellants submit that in the instant cases there is 
not even a suggestion in the Commission's Reports 
that the rates fixed were intrinsically reasonable. On 
the contrary, die Reports show on their face that the 
rates to eastern territory were fixed upon the level 
prescribed solely because of the effect given to water 
competition. 

The contention that appellees’ complaints asked the 
Commission to act within its powers and that the Com¬ 
mission's action must therefore be considered respon¬ 
sive to that request (Brief, p. 17) is obviously absurd. 
As the Supreme Court said of the Report and Order 
of the Interstate Commerce Commission then before it 
in Interstati Commerce Com mission v. Union Pacific 
It. 1222 C. S. f)41, 7)47, “the substance, and not the 


shadow, determines the validitv of the exercise of the 


power.” 

In addition, the Commission's prescription of lower 
rates to the East than to central territorv was not re¬ 


sponsive to appellees' contentions before the Commis¬ 
sion, since it is conceded that appellees there asked for 
the same level of rates to both territories. (R. Yol. 1, 
p. 391). 


Appellees’ Contention that the Rates Fixed by the 
Commission Are Higher than the Level Sought by 
Shippers. 

The contention (Brief, pp. 17-22) that the rates fixed 
by the Commission are higher than the rates sought by 
the shippers, runs wholly to the question of the reason¬ 
ableness of the rates prescribed and reflects appellees’ 
argument that appellants are asking the Court to sub¬ 
stitute its .judgment upon that question for the judg¬ 
ment of the Commission. It is clear that this argument 
is unfounded. The sole question before the; Court is 
whether the Commission acted lawfully in fixing the 
rates prescribed. 

The fact that the rates fixed bv the Commission were 
5 per cent, or 25 per cent, or 100 per cent higher “than 
the level which the shippers suggested as maximum” 
manifestly has no bearing upon the question of whether 
the prescribed rates were based upon a mistake of law. 
The assertion that the railroads evidenced satisfaction 
with the prescribed rates, even if true, is similarly 
• without force. Appellees assertion is, however, wholly 
unfounded, since the Commission’s Report shows (R. 
Vol. 1, j). 132), and appellees indeed admit (Brief p. 
20), that appellants repeatedly petitioned the Commis¬ 
sion to reconsider its prescription of the rates upon 
which these cases are based. 

In this connection it should be observed that the 
statement drawn from Baltimore efi Ohio Railroad Co. 
v. United States, 12 F. Supp. 2(51, to the effect that the 
railroads had acquiesced in the Commission’s “rate 
order” for almost 5 years without complaint (Brief, p. 
20 ) refers solely to the Commission’s order prescrib¬ 
ing rates for future application. That order is not 
involved in any way here since these cases rest wholly 



upon the rates prescribed for past application and as 
the basis for awards of reparation. 

In an effort to escape the effect of Counsel’s admis¬ 
sion (R. Vol. 1, p. 391) that appellees before the 
Commission sought the same level of rates to eastern 
and central territory, viz., the brick basis of rates, ap¬ 
pellees urge (Brief, p. 21) that the rates prescribed 
to eastern territory are higher than the brick basis 
of rates sought by the shippers. This is simply a re¬ 
statement of appellees’ earlier and irrelevant argu¬ 
ment that the rates fixed by the Commission exceeded 
the level “which the shippers suggested as maximum.” 

Furthermore, appellees have only presented the east¬ 
ern half of the picture and do not record the difference 
between the rates sought and the rates prescribed by 
the Commission to similarlv distant destinations in 
central territory. The complete picture is secured by 
adding destinations in central territory (R. Vol. 1, pp. 
474, 475 and Vol. Ill—Part 1, p. 1026) to the table on 
page 19 of Appellees’ brief and is as follows: 

Clay 

Products 

Rate Clay Rate 


To 

Territory 

Miles 

Sought 

Fixed by 

Roaring Springs, Pa. 

Eastern 

860 

$4.90 

$6.20 

Sebring, Ohio 

Central 

S53 

4.90 

6.80 

Williamsburg, Pa. 

Eastern 

S77 

4.90 

6.20 

Phalanx, Ohio 

Central 

875 

4.90 

6.80 

Tyrone, Pa. 

Eastern 

-SS6 

5.00 

6.20 

Grand Rapids, Mich. 

Central 

891 

5.00 

6.80 

Lock Haven, Pa. 

Eastern 

924 

5.10 

6.20 

Erie, Pa. 

Central 

930 

5.10 

7.00 

Johnsonburg, Pa. 

Eastern 

992 

5.30 

6.60 

Jamestown, N. Y. 

Central 

990 

5.30 

7.20 

Mechanicville, N. Y. 

Eastern 

1064 

5.50 

6.40 

Lewiston, N. Y. 

Central 

1044 

5.50 

7.20 
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The difference between the rates sought and the 
rates prescribed by the Commission accordingly ranged 
from $1.70 to $1.90 a ton for central territory as against 
90 cents to $1.30 a ton for eastern territory. Thus, 
when measured by appellees’ own standard, the rates 
prescribed on clay to eastern territory were 60 to 80 
cents a ton lower than the rates contemporaneously 
prescribed to similarly distant destinations in central 
territory. 

Appellees have failed to cite a single fact of record 
in support of the Commission's action in making this 
sharp distinction in rate levels. 

Appellees’ Contention that Appellants’ Theory Would 
Prove Equally Well that Rates Twice as High Are 
Also Water Depressed. 

Appellees urge (Brief, p. 22) that “a theory which 
proves with equal facility that a rate of either $5 or 
$100 is water depressed proves too much and refutes 
itself.” This conclusion necessarily ignores the fact 
that the Commission fixed the clay rates to both cen¬ 
tral and eastern territories at a uniform percentage 
of the first-class rates, and that the Commission in the 
Southern Class Rate Investigation, supra, had admit¬ 
tedly made such first-class rates lower to eastern ter¬ 
ritory than to central territory solely because of water 
competition. 

Thus the norm as to the first-class rates was the 
basis prescribed to central territory and the basis pre¬ 
scribed to eastern territory was made lower than the 
norm because of water competition. Similarly the 
norm as to the clay rates, whether they be fixed at 16 


per cent or 100 per cent of the first-class rates, is the 
basis prescribed to central territory and the basis pre¬ 
scribed to eastern territory, whether represented by 
rates of $15, $30 or $100 a ton (Brief, p. 22), is neces¬ 
sarily lower than the norm. 

Appellants contend, and we submit have conclusively 
established by the Commission’s findings and other 
proof, that such lower basis to eastern territory re¬ 
flects the effect given by the Commission to water com¬ 
petition in its prescription of rates to that territory. 

And appellees have not referred to a single fact of 
record that supports a different conclusion. 

Appellants are not, as suggested by appellees (Brief, 
p. 23), using one of two findings of equal validity to 
invalidate the other. Nor are they attempting to have 
the Court substitute its view of consistency for incon¬ 
sistent action by the Commission. On the contrary, 
appellants are challenging the poiver of the Commis¬ 
sion to make an order which gave effect to water com¬ 
petition and thus fixed rates to eastern territory which 
are lower than reasonable maximum rates and are 
lower than the rates fixed as reasonable maxima to 
central territory. 

The Commission’s finding (Brief, p. 24) that there 
was no inconsistency in its prescription of rates to cen¬ 
tral and eastern territories on the basis of a uniform 
percentage of the first-class rate does not meet appel¬ 
lants’ contention that the Commission acted unlawfully 
in fixing the rates to the East. In addition, the finding 
rested, as hereinbefore shown, upon the very mistake of 
law complained of, in that the Commission supported 
its use of the admittedly water depressed first-class 
rates to eastern territory by the fact that water com- 
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petition had in the past influenced the rates on clay to 

that territory. 

* 

Appellees also urge (Brief, p. 24) that the carriers 
have voluntarily established rates on certain commod¬ 
ities based on uniform percentages of the first-class 
rates from the South to eastern and central territories. 
But this is no proof that the Commission acted within 
its statutory power in fixing the rates on clay, since the 
Commission is without power to compel carriers to 
meet water competition. They may meet it of their 
volition, but “it is quite true that the carriers may do 
what they could not be compelled to do”. Interstate 
Commerce Commission v. Union Pacific It. It.. 222 U. S. 
541, 543. The Commission has repeatedly held to the 
same effect, as for instance in Baiuhridye Board of 
Trade v. L. II. efi St. L. Ry., 15 I. C. C. 58(5, 504,* where 
it said: 


“The carriers cannot be compelled, ns a matter 
of law to meet water competition; they do if of 
their own volition, or whenever the same is potent 
enough to compel them to do so in order to secure 
the traffic.” 


In all but two of the decisions of the Commission 
listed on pages 25 and 26 of appellees’ brief, the Com¬ 
mission was dealing with voluntary proposals by the 
carriers to establish for the future rates with uniform 
percentage relations to the first-class rates and the 
Commission’s orders were of permissive character. In 
the other two cases, viz., 163 I. C. C. 620 and 178 I. C. 
C. 591, the Commission’s orders did not prescribe the 

*See also Inland Crystal Salt Co. v. B. A. $ P. By. 0>., 78 T. C. C. 
659, 663; Maritime Association Boston Chamber of Commerce v. A. A. 
R. R.y 95 I. C. C. 539, 566; Dunn Manufacturing Co. v. A. T. <$r S. F. By., 
161 I. C. C. 301; and Consolidated Southwestern Cases , 205 I. C. C. 601, 

640-641. 
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cited bases for application in the past and as the basis 
for awards of reparation but simply required their 
maintenance for the future. The instant cases do not 
present any question as to the Commission’s power as 
to future rates. The sole question before the Court is 
the lawfulness of the Commission’s action in fixing the 
rates prescribed for application in the past and as the 
basis for awards of reparation. Appellees’ assertion 
(Brief, p. 26) that appellants are asking a ruling here 
which would condemn as invalid the Commission’s ac¬ 
tion in the cited cases is therefore wholly unfounded. 

At pages 26 to 28 of their brief, appellees again dis¬ 
cuss Interstate Commerce Commission v. Union Pacific 
R. R., 222 U. S. 541. As has been shown at pages 8 and 
9 of this brief, the Court in that case sustained the Com¬ 
mission upon the express ground that its prescription 
of a 45-cent rate to St. Paul was based upon evidence of 
the intrinsic reasonableness of the rate prescribed and 
refused to substitute its judgment upon that question 
for the judgment of the Commission. The decision 
therefore has no application here, since this Court is 
not asked to substitute its judgment for the judgment 
of the Commission upon the reasonableness of the rates 
prescribed on clay. The sole question is whether the 
Commission acted lawfully in fixing such rates. Nor 
did the Commission’s action follow the carriers’ prac¬ 
tice, as appellees suggest (Brief, p. 28), since the Com¬ 
mission displaced the former relationship between the 
rates on clay to central and eastern territories, under 
which the rates to the latter territory were substan¬ 
tially higher than those to central territory, by the 
prescription of lower rates to eastern territory than 
were found reasonable to central territory. 
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Appellees’ Contention that the Rates Determined by 
the Commission as Reasonable Closely Approxi¬ 
mate the Carriers’ Own Level. 

In their search for evidence of record to support 
the Commission’s action in prescribing the lower level 
of rates to eastern territory, appellees suggest that 
the Commission fixed the level thereto on substantially 
the sarfie level as the rates voluntarily maintained by 
the carriers on clay to central territory. To support 
this suggestion appellees state “in fixing 16 per cent 
of the first-class rates, the Commission, in effect, found 
the rates to central territory not unreasonable”. 
(Brief, p. 28.) And again, they state that “the find¬ 
ing as to central territory was merely an authoriza¬ 
tion for the carriers to increase their rates to the same 
point in the basic class rate structure to central ter¬ 
ritory as had been determined by the Commission to 
be reasonable to trunk line territory. It is this ‘au¬ 
thorization’ of 16 per cent for the future to central ter¬ 
ritory which appellants contend is inconsistent with 
the Commission’s finding for the past to trunk line 
territory”. (Brief, p. 30.) 

These statements misrepresent both the Commission’s 
findings and appellants’ contention. The fact is that 
the findings of the Commission specified that the rates 
to both central and eastern territories were unrea¬ 
sonable in the past, and for the future will be unrea¬ 
sonable, to the extent they exceeded, or may exceed, 16 
per cent of the first-class rates. Xo distinction in 
wording was made between the findings as to central 
and eastern territories. (R. Vol. 1, pp. 97, 128, 129). 
The Court is here concerned only wfith that part of the 
Commission’s findings which fixed reasonable rates 
for the past and as the basis for awards of reparation 
to eastern and central territories. The fixation of a 




If) per cent basis for the future to both territories, 
improperly characterized as an “authorization,” is 
not involved in anv wav. 

Furthermore, if appellees’ contention was sound 
that the Commission based the rates to eastern terri¬ 
tory upon the rates maintained to central territory, 
why did not the Commission require to central terri- 

torv the lower level of rates maintained thereto bv the 
• % 

carriers’ The fact that it did not do so, but fixer! higher 

rates to central territory than it found in effect, elear- 

lv establishes that the Commission considered the 
* 

rates then in effect subnormal and lower than it had 
the power to require. It is inconceivable that the Com¬ 
mission would use this declaredly subnormal level of 
rates to central territory to determine reasonable 
maximum rates to eastern territory, and there is not 
the slightest support in the Commission’s Reports for 
appellees’ contention. 

The fact that the carriers have not been able to in¬ 
crease the rates to central territorv to the basis found 
reasonable by the Commission is emphasized through¬ 
out appellees’ argument. (Brief, pp. 30, 31.) This 
fact, of course, has no pertinency, since the Commis¬ 
sion fixed 16 per cent of first-class as reasonable for 
past and future a]'plications to central territory. Yet 
the inabilitv of the carriers to raise the rates to central 
territorv to the level fixed as reasonable bv the Commis- 
sion bears out appellants’ contention that the Commis¬ 
sion acted unlawfully in fixing rates for the past to 
eastern territory. For Beggs, a witness for appellants, 
testified that the carriers’ inability to avail themselves 
of the level of rates found reasonable to central terri¬ 
tory is directly due to the insistence of the receivers of 
clay in that territory that their rates be kept upon sub- 


stantially the same, level as the subnormal rates pre¬ 
scribed to competitive points in eastern territory. (R. 
Vol. 1, p. 304.) 

Appellees’ Contention that Appellants’ Class Rate 
Argument is Misleading. 

In the Southern Class Rate Investigation, supra, the 
Commission expressly slated that the first-class rates 
there fixed to eastern territory were depressed because 
of water competition. From this fact appellants con¬ 
tend that the Commission’s fixation of the clay rates 
to central and eastern territories upon a uniform per¬ 
centage (Hi per cent) of the first-class rates necessa¬ 
rily injected the effect given water competition in the 

fixation of the class rates to eastern territory into the 

* 

clay rates prescribed to that territory. Appellees 
characterize this argument as a non sequitur and, para¬ 
phrasing the next to the last sentence in the quotation 
on page 32, say: 

“If a given percentage were actually water com¬ 
petitive a maximum basis could be stated by mere¬ 
ly increasing the percentage.” (Brief, p. 31) 

This suggestion seems to establish rather than to re¬ 
fute appellants’ contention, since the Commission did 
not attempt to avoid the effect of water competition 
upon the clay rates by “increasing the percentage,” 
but prescribed a uniform percentage (16 per cent) of 
both the water depressed class rates to eastern terri¬ 
tory and the normal class rates to central territory. 

In fixing the clay rates in this manner the Commis¬ 
sion manifestly used the class rates as the basis for the 
rates prescribed. That fact is plain and appellees go 
far afield in stating (Brief, p. 32) that appellants 
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charge the Commission with having used the class rates 
as a “water competitive yardstick”. On the contrary, 
appellants charge that the clay rates were carved from « 

the class rates and necessarily embody the same ele¬ 
ments as were present in the class rates. Consequently 
appellees’ discussion (Brief, pp. 32, 33) of “competi- * 

tive rates ’ ’ and ‘ ‘ rate comparisons ’ ’ does not touch any 
contention made by appellants. 

In an effort to discount the fact that the elements 
which determined the class rates must of necessity be 
inherent in the clay rates, appellees argue at some , 

length (Brief pp. 33-39) that the Commission did not 
give effect to water competition in fixing the class rates 
to eastern territory. However, the Commission’s state- * 

ments in the Southern Class Rate Investigation, supra, 
are conclusive on this point. Thus in its last report 
therein, 128 I. C. C. 567, the Commission at page 591 
stated: * 

“One of the important issues in the proceeding is 

the relation of the through rates between central 

territory to the all-rail rates between trunk-line 

and New England territories on the one hand and 

southern territory on the other. Were it not for 

the existence of water-rail or rail-water-rail routes 

from trunk-line and New England territories, their 

all-rail rates should he the same for like distances 

as the rates to and from central territory (Ital- « 

ics inserted.) 

In later decisions* the Commission repeatedly recog- ' 

nized that it had fixed the class rates to eastern terri¬ 
tory upon a lower level than to central territory be- 

•See Railroad Commissioners of Florida V. A. <§r R. R.R., 144 I. C. C. 

603, 624-625: South Carolina Produce Assn. v. A. R- R-R-, 1S6 I. C. C. 

199, 213; Fresh Meats and Packing House Products, 191 I. C. C. 257, 

264; Watermelons from Southern Points, 191 I. C. C. 435, 437. 


cause of the effect given water competition. The fol¬ 
lowing statement in the Consolidated Stone Cases, 200 
I. C. C. 65,105, is illustrative. 

“We made the first class rates from southern ter¬ 
ritory to trunk line and New England territories 
lower, mile for mile, than the rates from southern 
territory to central territory because of the influ¬ 
ence of rail-water-rail routes to trunk line and New 
England destinations.” 

And finally, the Court found in Baltimore & Ohio 
R. R. v. United States, 12 F. Supp. 261, 262, that the 
defendants in that case, who were represented in part 
by appellees’ counsel here, conceded “that the class 
rates established had in them this water competitive 
element.” 

There is nothing to appellees’ contention (Brief, p. 
39) that this water competitive element was not pres¬ 
ent in the class rates from Penland, N. C. The fact is 
(R. Vol. 1, pp. 376-377) that the class rates from Pen- 
land were fixed by the class rates from Spartan¬ 
burg, N. C., a more distant point, and that the class 
rates from Spartanburg were fixed in the Southern 
Class Rate Investigation, supra, and there made to re¬ 
flect the effect given by the Commission to water com¬ 
petition in its fixation of rates to eastern territory. 
Thus the class rates from Penland were, as from Spar¬ 
tanburg, upon the water-depressed level to the East 
and lower than the normal level to central territory. 

At pages 35, 38 and 39 of their brief appellees at¬ 
tempt to discredit appellants’ proof that the Commis¬ 
sion fixed a lower level of rates on clay to the East than 
to central territory by asserting that appellants’ com¬ 
parisons “employed destinations in central territory 


to which clay shipments had never moved and may 
never move” and were “merely point-to-point mileage 
comparisons”. Both of these statements are unfounded. 
Briefly, the facts are that appellants’ comparisons em¬ 
ploy the principal clay consuming points in central 
territory (R. Yol. 1, p. 475), and are upon the group 
basis advocated by appellees as well as upon a point- 
to-point basis. See defendants’ Exhibits Xos. 4, 5, 6 , 
15, 17, and 19. (R. Yol. 1, pp. 471-47:1, 4S2, 4S4, 4S6.) 

There can indeed be no question that the effect of the 
Commission’s Orders in the Vanderbilt Cases was to 
prescribe a lower level of rates to plaintiffs’ destina¬ 
tions and all other points in eastern territory than to 
points in central territory. This fact appears from the 
tabulation at page 335 of the original Report in the 
Vanderbilt Cas(S , 167 I. C. C. 319 (R. Yol. 1 , p. 82) 
which, for example, contrasts the rate prescribed from 
Langley. S. C., to Mechanicville, X. Y., of $6.27 for 932 
miles with the rate prescribed to Grand Rapids, Mich., 
a point in central territory, of $7.04 for 916 miles, and 
the rate prescribed to Johnsonburg, Pa., of $6.24 for 
882 miles with the rate prescribed to Plainwell, Mich., 
a point in central territory, of $6.98 for 879 miles. 

The fact that the level of rates prescribed to eastern 
territory was substantially lower than the level con¬ 
temporaneously prescribed as reasonable to central 

territorv is further established bv Defendants’ Exhib- 
• ! % 

its Xos. 3, 7. 14, 16, 18 and 20 (R. Yol. 1, pp. 470. 474, 
481. 4s3, 485,487), which show that the prescribed rates 
to appellees'' destinations in the East were from 40 to 
80 cents a ton, or approximately 10 per cent, loicer than 
the rates prescribed for comparable distances to 
points in central territory. This same disparity ap¬ 
pears when the prescribed rates are considered from a 
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destination group standpoint, since the rates pre¬ 
scribed to the destination groups in which appellees’ 

destinations are located were similarly lower than the 

* 

rates prescribed for comparable average distances to 
destination groups in central territory. See Defen¬ 
dants’ Exhibits Xos. 4, 5, 6, 15, 17, and 19. (:R. Yol. 1, 
pp. 471-473, 482, 484, 486.) 

Appellees ’ Contention That Appellants’ Statistical 
Testimony Ignores Traffic Density. 

Appellees’ attack upon the statistical showing would 
seem to be fully answered by the fact that this showing 
was not new testimony offered by appellants but con¬ 
sisted wholly of recapitulations of exhibits introduced 
before the Commission by the Castanca Paper Com¬ 
pany and the West Virginia Pulp & Paper Company, 
appellees in three of the cases before the Court. How¬ 
ever, certain of appellees’ statements will be dealt 
with briefly. 

Appellees preface their discussion with the statement 
that appellants’ testimony regarding operating ex¬ 
penses in eastern and central territories was offered 
“in support of their contention that the rates to the 
two territories should be the same.” (Brief p. 40.) 
This misstates both appellants’ contention and the pur¬ 
pose of the showing as to operating expense. For ap¬ 
pellants are not asking the Court to fix the rates to 
either eastern or central territory or to find that the 
rates to the East should have been made the same as 
or higher than the rates to central territory. The sole 
question is whether the Commission acted latvfully in 
fixing the rates prescribed to eastern territory. 

At pages 43 to 46 of their brief appellants urge that 
the Commission acted unlawfully since the findings 
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and orders on which appellees rely are unsupported 
by and contrary to the evidence and show that the data 
before the Commission, including the statistical show¬ 
ing, did not contain anything upon which the prescrip¬ 
tion of lower rates to the East than to central territory 
could be predicated. 

Furthermore, the Commission dealt directly with the 
traffic density figures and expressly disavowed their 
value to justify fixing a lower level of rates to the East 
than to central territory. Thus, after mentioning such 
data (R. Vol. 1, p. 80), the Commission called attention 
to its findings in other cases wherein it had found that 
the greater densitv in trunk line territorv was sub- 
stantially offset by the more mountainous terrain and 
more difficult operating conditions in that territory 
than in central territory. 

Appellees are indeed hard pressed when they are 
forced to support the Commission’s action by a matter 
which the Commission expressly excluded from con¬ 
sideration. 

Appellees’ Contention that the Commission’s Findings 

Meet the Test Laid Down by the Supreme Court. 

At page 14 of their answer to appellees’ motion 
brief appellants have shown that in Meeker v. Lehigh 
Valley R. Co.. 236 U. S. 412, and Mills v. Leh igh Valley 
R. Co., 238 U. S. 473, the Supreme Court found that 
the Commission’s reports must contain findings of the 
ultimate facts upon which its conclusions are based, 
and further, that in its more recent decisions in Flor¬ 
ida v. United States, 282 U. S. 194;. Schechter Poultry 
Corporation v. United States, 295 U. S. 495; United 
States v. C. M. St. P. & P. R. Co., 294 U. S. 499; and 
A. T. & S. F. Ry. v. United States, 295 U. S. 193, the 


Court has definitely held that findings “in the lan- 
guage of the statute” of “reasonableness” or “unrea¬ 
sonableness” are not sufficient. As Air. Justice Car- 
dozo said in United States v. C. M. St. P. & P. R. Co., 
294 U. S. 499 at page 511: 

“We must know what a decision means before 
the duty becomes ours to say whether it is right 
or wrong.” 

Appellees characterize these later cases as “quasi- 
jurisdictionai decisions” and attempt to dismiss them 
by the argument (Brief, pp. 41-45) that the finding 
that the rates prescribed on clay were reasonable 
maxima is not a quasi-jurisdictional finding. 

This argument is clearly fallacious because it as¬ 
sumes that, once having properly found preexisting 
rates unreasonable, the Commission may prescribe 
new rates without restraint, regardless of whether it 
has made adequate findings that the rates fixed are 
the reasonable maxima contemplated by Section 15 (1) 
of the Interstate Commerce Act. 

Appellees’ argument overlooks the dual and inter¬ 
related findings that are alike essential to the validity 
of an order; first, the finding that preexisting rates 
are unreasonable and second, the finding that the new 
rates to be prescribed by the Commission as a basis for 
reparation awards are reasonable maximum rates. 
Both findings are quas /-jurisdictional. Under the stat¬ 
ute the Commission’s jurisdiction to prescribe new 

rates exists onlv when such new rates are reasonable 

* 

maxima. The essential character of findings to this ef¬ 
fect is defined by the decision of the Supreme Court in 
Meeker vs. Lehigh Valley R. Co., 236 U. S., 412, 428, 
where the Court held that the Commission must find 


whether the rate collected “was excessive and unrea¬ 
sonable and, if so, what would have been a reasonable 
rate for the service”. 

Appellees' argument wholly fails to meet appellants’ 
attack upon the sufficiency of the essential and quasi- 
jurisdictional findings that the rates prescribed by the 
Order of the Commission were reasonable maxima. 

The Commission found (R. Yol. 1, pp. 78-79) first, 
that the preexisting rates were unreasonable and, sec¬ 
ond (R. Yol. 1, p. SI), that rates based on 16 per cent 
of first-class would have been reasonable maxima. As 
has been shown, the rates found to be reasonable max¬ 
ima to eastern territory were lower than those found to 
be reasonable maxima to central territory. This finding 
of reasonableness being quasi- jurisdictional must 

“ . . .be read in the light of the report as a 
whole and thru appears as a conclusion insufficient 
as a finding unless supported by facts more partic- 
ularly stated.” United States v. Chicago, M. St. 
P. & P. R. Co., 294 U. S. 499, 506. (Italics inserted.) 

Reading the finding which fixed the reasonable maxi¬ 
mum rates to eastern territory upon a lower level than 
the reasonable maximum rates fixed to central territory 
“in the light of the report as a whole”, is this finding 
‘ ‘ supported by facts more particularly stated ’ ’ ? Clear¬ 
ly, it is not: for, as is shown in appellants’ brief (pp. 39- 
40) the only subsidiary findings or statements of fact 
which could be interpreted as bearing upon the fixation 
of the two rate levels point directly to the conclusion 
that reasonable maximum rates to eastern territory 
should be the same as or higher than reasonable maxi¬ 
mum rates to central territorv. 

m 


CONCLUSION. 


As has been heretofore shown, appellants do not rely 
upon any assumption or theory as to the power actually 
exercised by the Commission. On the contrary, ap¬ 
pellants’ defense rests upon the fact, admitted in the 
Commission's Reports and established by other proof, 
that the Commission gave effect to an element of water 
competition in its prescription of rates on clay to ap¬ 
pellees’ destinations in eastern territory and thus fixed, 
as a basis for awards of reparation, rates lower than 
maximum reasonable rates. The Reparation Orders 
on which appellees rely arc, therefore, void because 
they are based upon a mistake of law. In their brief, 
appellees have not cited a single fact of record in refu¬ 
tation of appellants’ contention. 

It is therefore respectfully submitted that the judg¬ 
ments should be reversed, with instructions to the lower 
Court to enter judgments in favor of the defendants. 
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